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ABSTRACT 

The doctor-patient relationship in Indonesia has changed. In the past, patients were inferior to doctors, 
but over time the relationship has put the two in a more balanced position. This article aims to examine 
the legal substance in regulating doctor-patient relationships in Indonesia. The arguments presented in 
this study demonstrated the increase in the number of civil lawsuits or complaints/criminal lawsuits has 
a substantial impact on legal resolution shifting. Although the law placed the legal relationship among 
two parties as mere contract-civil relationship, the criminalization is increasingly favored in recent years. 
As a recommendation, future law-making process needs to comprehensively consider medical science 
as the basis to lay the legal foundation in regulating doctor-patient relationships. 
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A. INTRODUCTION 

New discoveries in medicine can cause 

various problems that were not predicted 

beforehand. In the realities found in Indonesia, for 

example, problems in the field of law arise related 

to new medical technologies, new surgical 

procedures, organ transplants, artificial organ 

operations, gene therapy, IVF, uterine leases, 

human genome projects and so on (Southon, & 

Braithwaite, 1998; Rendtorff, 2002). The 

existence of these institutions is considered 

positive if their activities are solely for the benefit 

of the community (Brown, 1981). On the one 

hand, it helps to monitor the quality of health 

services so that it is a warning for doctors to 

prioritize the precautionary principle that is 

beneficial in the long term, on the other hand, it 

helps the community through the educational 

function that doctors cannot afford. 

The institution that cares about health can 

function as a mediator for the parties to the 

conflict by preventing as many cases of health 

conflict as possible from being brought to the 

jurisdiction. Through mediation, it is hoped that a 

win-win solution will be obtained. Besides being 

related to the field of law, these developments in 

turn also affect other fields such as ethics. 

The concept of law in development stated 

that law in a developing community should have 

several roles (Kusumaatmaja, 1986). The first is 

as a tool to maintain order which means that the 

law "plays a role in preserving and maintaining 

what has been achieved. The second is as a tool 

to bring about social changes" which means that 
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the law has a role "to help the process of change 

in society. Following Kusumaatmaja (1986), it can 

be said that law is instrumental in that it can 

consciously be used to achieve certain goals. In 

every area of life, there are legal regulations that 

regulate the norms/guidelines for human behavior 

so that it can be said that the law penetrates 

almost all aspects of human life (Rahardjo, 1980). 

As civilization advances, there have been 

changes in the pattern of relationships between 

patients and doctors. In the past, with a 

paternalistic pattern in which doctors always knew 

best, patients "accepted" whatever happened so 

that doctors were never blamed. Nowadays, after 

the patient receives the necessary information, 

the doctor must face the patient's autonomy rights 

to decide for himself what to do with him, even the 

patient has the right to refuse the doctor's 

treatment. In certain cases, the provision of 

information from doctors to patients cannot 

always occur because of the patient's inability to 

capture and understand information. The inability 

of doctors to provide information is caused by the 

lack of communication and the provision of 

information being too detailed considered wasting 

time (Amirthalingam, 2017; Wei, Xu, & Wu, 2020). 

It will also cause patient concern, so that the 

patient may actually feel discouraged from 

undergoing treatment (Raduma-Tomàs et.al., 

2011; Bending, 2015). In its development, if the 

patient is dissatisfied with the doctor's service or 

thinks the doctor has done something negligent, 

the patient has the courage to make demands. 

Nowadays, there are more and more 

expressions of dissatisfaction with health 

services, especially at the referral level, namely 

hospitals. In various mass media, for example, 

there are often reports of moral and material 

losses suffered by patients as a result of 

negligence by doctors or other health workers. 

Most of the dissatisfaction that is followed up in 

the form of demands is directed at the behavior of 

doctors and hospitals that puts something in but 

at the same time puts something out which is a 

right and should be accepted by health service 

users (Hsieh, & Kagle, 1991; Hutchinson, & 

Gilvarry, 1998; Nimmon, & Stenfors-Hayes, 2016; 

Richter, & Kazley, 2020). 

The report on tonsillectomy carried out at 

Tegal hospital, from the ENT section of Dr. 

Sardjito Hospital Yogyakarta, showed that most 

operations from 184 operations conducted in 

1994, 115 operations in 1995, 104 operations in 

1996, 107 operations in 1997 and 102 operations 

in 1998 were performed at the age of 5-15 years 

(medical record records at the ENT section of 

RSUP Dr. Sardjito Yogyakarta 1998). Based on 

these data, Primara (1999) said that the indication 

of tonsillar surgery is difficult to account for 

scientifically because the number of tonsil 

surgeries by ENT doctors has started to be more 

due to: (1) excessive assessment of subjective 

complaints (from sufferers and parents); (2) The 

parents request that their child be operated on; 

(3) The policy of the examiner (the treating ENT 

doctor). 
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Dwiprahasto's (2004) research on general 

practitioners and specialists in Yogyakarta 

showed 82% of antibiotics for upper respiratory 

tract infections (ARI) were not correct. Utarini 

(2000) showed that 50% of prophylactic 

antibiotics for Caesarean section was not precise 

in terms of time or dose. In another study, Utarini 

(2000) found that 80% of appendectomy was 

performed without anatomical pathology 

examination. Riwanto's (1992) research shows 

that there are medical considerations, the reasons 

for determining surgery. In managing patients with 

acute lower right abdominal pain, a bargain 

occurs between suppressing the incidence of 

negative appendectomy on the one hand and 

reducing the risk of perforation on the other. They 

wait until the clinical diagnosis of acute 

appendicitis is confirmed, where the negative 

appendicitis rate will decrease but the perforated 

appendicitis rate with complications that can be 

very serious will increase, and vice versa. On that 

basis, a negative appendectomy rate of 15-25% is 

still acceptable. Riwanto's (1992) research 

showed that the correct appendectomy rate 

(clinics according to pathological examination) of 

332 cases with a diagnosis of acute appendicitis 

was 79%, meaning that the appendectomy was 

negative 21% (Riwanto, 1992). 

There are increasing demands against 

doctors, most of which are in the form of 

suspected medical negligence or medical 

malpractice (Vincent, Phillips, & Young, 1994). 

Historically, from 1998-2004, the Indonesian 

Health Consumers Empowerment Foundation 

(YPKKI) received and handled 306 malpractice 

complaints and only 2 of them went to court. The 

rest was resolved by means of mediation to find a 

peaceful way. The reality shows that in Indonesia 

the increasing demand can be read as an 

expression of public criticism of the services they 

receive. The existence of demands is of course 

based on a motive, even various motives can play 

behind a demand, whether with the motive of 

questioning the quality of service, the competence 

and ability of health care providers or based on 

financial motives (Yong, 2003). It is suspected 

that in Indonesia, this seems to have increased 

since the enactment of Law No. 8 of 1999 on 

Consumer Protection. 

Several previous studies have analyzed the 

relationship between doctors and patients in a 

legal context. Zara J Bending in an article entitled 

'Reconceptualizing the Doctor–Patient 

Relationship: Recognizing the Role of Trust in 

Contemporary Health Care' analyzes the doctor-

patient relationship in a contractual framework 

(Bending, 2015). Laura Nimmon & Terese 

Stenfors-Hayes in an article entitled "The 

“Handling” of power in the physician-patient 

encounter: perceptions from experienced 

physicians," points out the need for a patient-

centered therapeutic relationship pattern, and 

emphasizes the need for ethical patient-centered 

therapeutic communication to stay away from 

conflicts and lawsuits that may arise in medical 

therapy (Nimmon & Stenfors-Hayes, 2016). In an 
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article entitled "Lies in the doctor-patient 

relationship". Palmieri, & Stern stated that 

concern about patient complaints and litigation 

encourages doctors to be less open, although 

evidence shows that disclosure can reduce the 

detrimental effects of litigation (Palmieri, & Stern, 

2009). Furthermore, the legal relationship 

between doctor and patient has also theoretically 

been reviewed by previous research (Lussier, & 

Richard, 2005; He & Qian, 2016; Blum, 2003) 

which highlighted legal complaints and actions in 

the dynamics of the recent rapid development of 

technology and the internet. More specifically in 

Indonesian context, Mannas discussed doctor 

and patient legal relations and doctor 

responsibilities in implementing national health 

services (Mannas, 2018). Wiriadinata (2014) 

analyzes malpractice and its legal consequences 

in the relationship between doctors and patients, 

while Supriyatin (2018) has analyzed the legal 

relationship between patients and medical 

personnels in health services. 

 

B. DISCUSSION 

In general, people in Indonesia still respect 

doctors as people who are educated in the 

medical field and still respect doctors as a 

profession that can help solve health problems. 

The patient feels satisfied when the doctor is 

'saé', smart and cheap. The 'Saé' by patient 

measure is: always there when the patient needs 

it; serving the patient personally; be willing to hear 

complaints, and be willing to provide as much 

information as possible. Smart according to 

patient’s perspective is: patients recover quickly 

because of the right medicine and do not need to 

come back for treatment, and cheap in the sense 

that the costs that must be paid are affordable by 

the purchasing power of the community (Roux-

Kemp, 2011). 

For example, when dealing with cancer 

sufferers, doctors must train themselves to master 

certain skills to convey bad news to patients with 

information that fosters enthusiasm for life, 

because for sufferers who are then accompanied 

by depression, a bad mental situation (mental 

breakdown) will decrease endurance and will 

affect the healing process of the disease. On the 

other hand, if the body resistance increases, 

treatment efforts receive a better response so that 

the chance of recovery also increases (Lepore, & 

Revenson, 2014). Various motives become the 

basis for interacting and behaving in social life 

(Lyman, 1995). Is a professional governed by 

special ethical norms or standards, which allow or 

require acting (lie) that is not allowed by general 

norms that apply to everyone? (Werth Jr, 

Hastings, & Riding‐Malon, 2010; Byrd, & 

Winkelstein, 2014; Freedman, 1978). Nasronudin 

(2005) showed that a diagnosis statement is a 

stressor for individuals that can trigger stress and 

has the potential to affect the apoptosis 

mechanism and the course of the disease, 

conveying honestly a diagnosis of HIV/AIDS 

infection to individuals requires wise steps. 

Nursalam (2005) stated that psychosocial-spiritual 
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stress is very influential for HIV patients. If the 

stress reaches the exhausted stage, it can lead to 

the failure of immune function. Modulation of the 

immune response will decrease significantly and 

accelerate the onset of AIDS to cause death. 

The illustrations are an example of 

dilemma situations faced by everyday doctors. In 

dealing with various patients with demands that 

the doctor must do the best for the patient, 

doctors often base their actions on the following 

perceptions: If the patient is educated enough, 

he/she will ask as much as he needs to, so that 

when detailed information is given, the patient will 

understand the state of the disease. Or vice 

versa, if the patient does not ask questions, the 

doctor will not provide detailed information that 

may not be understood. Based on these 

perceptions, the doctor's attitude is sometimes 

dishonest in communicating, giving sufficient 

comments according to his capacity or even being 

silent so that the patient feels as if he is being 

treated as an object. 

In the interaction between doctors and 

patients, a contractual relationship in civil law 

perspective is created between doctors as health 

service providers and patients as service 

recipients. The process begins with (1) the 

patient's arrival to the doctor voluntarily; (2) the 

delivery of complete and adequate information 

between the patient and the doctor based on The 

Right to Information and followed by (3) approval 

or rejection of medical action because each 

individual has the right to determine his own fate. 

This process is an elaboration of the informed 

consent doctrine which embodies the concept of 

human rights. Informed consent can be: (1) real 

consent, (2) expressed orally or in writing, (3) 

presumed consent, (4) implied consent, (5) tacit 

consent, (6) substitute consent, (7) proxy consent. 

In a well-informed condition, the patient has the 

ability to make decisions for himself. Both of these 

rights are stated in The Universal Declaration of 

Human Rights. The series of processes above 

are called the legal model of the medical decision-

making process (Braddock et.al., 1997; 

Wainwright et.al, 2010). 

To date, informed consent has not been 

properly implemented and is understood to be 

only a formality. The impact of this understanding 

is that a patient is asked to sign the Medical 

Action Approval form while the doctor has 

decided to operate. After receiving the information 

and "assuming the patient has understood its 

meaning", the patient is asked to sign the 

approval form as stipulated in the Minister of 

Health Regulation No. 58/Men.Kes/Per/IX/1989, 

which took effect on September 4, 1989. 

Judging from the law of law, the approval 

form signed by the patient is proof that the doctor 

has carried out the obligation to convey 

information to the patient, so that it can be used 

as an anticipation for handling the problem 

because the doctor has the authority to interpret 

legal material from a medical point of view, but 

the process is being undertaken to get approval 

by ignoring The patient's right to medical 
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information is not in accordance with the essence 

of the doctrine of informed consent. For this 

reason, the medical community needs to be 

constantly reminded of the patient's right which 

must be respected as a subject capable and 

entitled to determine their own destiny. 

The use of approval form in accordance 

with the meaning of the doctrine of informed 

consent should be carried out in every doctor's 

service, both in private practice, at health centers, 

health clinics and in hospitals. In fact, approval 

form is rarely used in private practice, because 

medical actions in the practice room are generally 

simple medical actions that technically do not 

require complicated equipment or facilities. If it 

does require more severe medical action, usually 

the patient will be referred to the hospital for 

further treatment. This illustration proves that 

approval is still understood as a form and has not 

been interpreted as a series of doctrinal 

descriptions. 

The implementation of informed consent is 

an obligation as a compulsion for doctors to 

provide complete and correct information. The 

risk of prosecution in the hospital is greater than 

that of a private doctor, so the hospital should 

prepare the right mechanism to protect all parties 

(Nasirin, & Lionardo, 2021). 

One of the obligations of doctors in carrying 

out medical services is to make notes/recordings 

of the patient's condition into the medical record 

which is also often referred to as a status card. 

According to the doctor's perception, the essence 

of medical record has a high value, because the 

medical record is complete, contains information 

on the history of the disease and the actions that 

the doctor has taken in an effort to cure the 

patient, is also a doctor's tool to follow the course 

of the disease by preventing patients from 

becoming the object of repeated interviews and 

examinations, and is one of the benchmarks for 

the quality of the doctor's services provided.  

The medical record value changes when it 

is linked to the Decree of the Director General of 

Medical Services, which regulates medical 

records. In the regulation of the Director General 

Decree, it is stated that a medical record is a 

secret document belonging to a medical service 

facility, but the contents of the medical record 

belong to the patient. The Director General 

Decree was confirmed by Government Regulation 

No. 10 of 1966 (PP No. 10/1966) concerning 

Mandatory Keeping of Medical Secrets. The 

definition of medical record according to the 

Director General Decree has implications for the 

emergence of differences in understanding and 

meaning of medical records and the occurrence 

of variations in the handling of these documents. 

The existence of legal rules that give the 

meaning of a medical record as a document 

belonging to a service institution, which is then 

linked to the absolute duty of keeping secrets, 

creating new perceptions. For the doctor and/or 

hospital's perception, the hospital has full rights 

over these documents as if the medical record 

could be used to help hospitals and doctors if one 
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day, they have a legal problem. Meanwhile in 

public perception, the hospital deliberately keeps 

the medical record because something is kept 

secret, for example, the medical record which was 

originally incomplete, can be manipulated if one 

day a problem arises. 

Research conducted by Meliala and 

Sunartini (2004) at the Neurology Section of the 

Dr. Sardjito Hospital Yogyakarta showed that the 

RM of epilepsy patients treated during 1990 was 

only 70% completely filled, in September 1999 in 

the Children's Section of the same hospital, 

92.81% RM in August had not been completed.  

The results of Hatta's (2010) research at 

Harapan Kita Hospital Jakarta showed that, there 

were many irregularities in the synchronization of 

the data listed in the medical record, 63.8% of 

medical records were incomplete, and there were 

various kinds of other incompleteness in each 

part of the medical record. The incompleteness of 

filling in the medical record is in the form of: date 

of entry and exit, history taking, introduction to 

medical records, diagnosis of patient entry and 

exit, laboratory tests, indications for surgery, 

preoperative records, records of anesthesia, 

analysis resume, fluid control, administration of 

blood transfusions, control, weight, records of 

disease progression, records of drug 

administration, informed consent, signatures of 

doctors or supervisors, and others (Hatta, 2010). 

The data revealed from the results of the 

studies above show that there are many problems 

in health services that must be addressed by the 

health sector itself without the intervention of 

other parties who may not understand the 

problems of the health profession. 

Research shows that hospital doctors (who 

perform surgery) do not always report their 

actions to the hospital director, for some reasons 

such as that there are no regulations that require 

reporting, directors are considered too busy to 

receive every report from their colleagues, and 

indirectly, the director can read what the doctor 

has written and has done, even though it is 

against the principle of keeping secrets. 

From a regulatory standpoint, a doctor who 

does not report his actions to the director cannot 

be blamed, but organizationally, if at one time a 

complaint occurs that develops into a claim, other 

than the doctor concerned must be responsible 

for his action (liability), the hospital is a deep 

rechtpersoon. It is represented by the director, 

inseparable from the responsibility of the 

corporation (Mannas, 2018). This obligation is 

based on the doctrine of vicarious liability and 

article 1367 of the Civil Code which reads: 'a 

person is not only responsible for losses caused 

by his own actions, but also for losses caused by 

the actions of his dependents or items under his 

control'. 

The behavior of doctors who do not want to 

report their actions to the director is based on the 

concept of clinical autonomy which is more 

oriented to clinical practice, where a doctor feels 

that he has full authority in treating his/her 

patients based on individual opinions and 
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experiences and uses medical management 

methods he adheres to. The concept of clinical 

autonomy tends to override clinical leadership, as 

evidenced by the opinion of doctors who think that 

clinical leadership related to managerial issues 

should be separated from clinical matters and not 

the responsibility of the doctor in charge of the 

clinic (Armstrong, 2002). 

The rapid advancement of medical science 

and technology requires doctors to work in teams 

when performing surgery. Collective work in a 

team is a manifestation of the interdependence of 

doctors with their peers, as well as proof that no 

doctor is capable of mastering disease 

progression and management. Corporate 

accountability also implies that health care is no 

longer the responsibility of individual doctors but 

collective professional responsibilities. 

The legal system and the doctor culture as 

a distinctive community are two systems that do 

not always coincide. This incompatibility is due to 

the fact that they both have different logics and 

points of view, both of which are even products of 

social construction from different worlds. The 

basic concept of 'social construction' proposed by 

Peter Berger is the concept of the Three Moment 

Theory (Berger, & Luckmann, 1966). This theory 

views society as a human product and humans as 

a product of society. This is a dual reality where 

humans as subjects carry out a dialectic between 

the self and the socio-cultural world, in a process 

that takes place in three simultaneous moments, 

namely externalization, objectivation, and 

internalization so that social reality is constructed 

as a result of individual intersubjective 

interactions in society. Berger was much 

influenced by the thoughts of Edmund Husserl, a 

phenomenologist, who stated that the "world of 

life" is understood as a social reality by a group of 

people. Berger's concept is a correction and at 

the same time complements Marx's idea that 

seeing matter creates mind, whereas according to 

Berger & Luckmann (1966), mind creates matter. 

Also, a correction to the Parsonian opinion with 

structural functionalism which is more concerned 

with the moment of objectivation, and the 

Weberian opinion which is more concerned with 

the moment of internalization. This discrepancy 

has become a separate problem in connection 

with the development of medical science and 

technology which is so advanced and has 

undergone significant changes. As a result, the 

medical field has become not a mere medical 

problem, but is linked to other fields and 

disciplines. 

So far, doctor community does not consider 

medical profession as a producer of health 

services, this has since the enactment of Law No. 

8 of 1999 concerning Consumer Protection 

(UUPK) placed doctors as service providers as in 

general economic actors.  

In the medical world, even though the 

obligations and rights of health workers have 

been regulated in the Kodeki and Law No. 36 of 

2009 concerning Health (Health Law), but in its 

implementation there are still obstacles due to the 
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absence of adequate regulations. The obligation 

of health workers is to comply with professional 

standards and respect the rights of patients in 

accordance with Article 53 paragraph (2) of the 

Health Law. Legal protection for health workers is 

still difficult to obtain because judges cannot 

prove their truth/error. 

The use of the terms consumers and 

producers is actually inappropriate in health 

services and will lead to thinking towards a 

contractual relationship pattern according to the 

understanding of economic actors in general. The 

idea of a contract, which is a modern thought for 

regulating relations in modern society, has 

distanced itself from the original purpose of the 

profession. 

Even though the term contractual is used, 

the relationship between patient and doctor is 

more human rights oriented. This orientation is a 

dimension that is maintained in health services to 

the community. Patients have the freedom to 

determine services, whereas doctors have 

freedom of profession. The nature of the 

relationship is a therapeutic transaction in which 

the commodity exchanged is medical services. 

Because it is oriented towards human rights, 

doctors are obliged to do their utmost to cure 

patients (inspiringverbintenis) without promising a 

result (resultaatsverbintenis). 

Rahardjo (2005) said that law science is 

always undergoing formation and has a shifting 

field of knowledge that is almost endless. This 

shows that the science of law should not be a 

static and sterile science. Rahardjo’s (2005) 

thought is a scientific evolution, this is in line with 

Berman's (1983) thought which states that law 

has an internal logic, meaning that change is not 

only an adaptation from the old to the new, but 

also part of the pattern of change. With shifting 

times and needs, the concept of law has changed 

(Berman, 1983). 

Medicine belongs to the exact sciences, 

but the fact that patients who receive "correct 

therapy, will definitely recover" or who receive 

"wrong therapy, are sure to die" is not the realm 

of medicine and is beyond the ability of a doctor. 

The fact proves that, medical science has not 

been able to identify all the variables that affect 

health efforts, nor has it succeeded in measuring 

the magnitude of each variable and its resultant. 

As a result, medical science is always full of 

uncertainties because the success of treatment is 

strongly influenced by various possibilities 

(Indrayan, 2021). 

Medical science is influenced by 

probability, but that does not mean that doctors 

can act according to their own standards because 

there are professional standards that must be 

used as a reference. In article 2 KODEKI, it is 

stated that: "a doctor must always perform his 

profession according to the highest standards," 

What is meant by the highest measurement 

in KODEKI is in accordance with the latest 

standards of medical science, general ethics, 

medical ethics, law and religion. Unfortunately, 

the existing professional standards are not yet 
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considered a strong measure. Although health 

services contain many economic calculations, not 

all of them can be transformed according to the 

standards of economics (Eysenbach, 2001). For 

example, a minimum standard of health services 

demands maximum service to provide optimal 

results (Burau, & Blank, 2007). In this situation, 

the efficiency principle cannot be used in terms of 

economics, which means using minimal inputs to 

produce maximum output. Efficient, Effective and 

Economical in health services are translated as: 

'doing things right', 'doing the right things' and 

'doing things cheap'.  

Every problem that arises in health 

services is qualified as a legal dispute in the field 

of health law (lex specialist) unless the medical 

audit states there are offenses against medical 

treatment. In this situation, criminal and civil 

lawsuits can be filed against health workers, such 

as general law cases (lex generalis). 

In the case of Martha at St Carolus 

Hospital, hospitals are forced to "lay off" a doctor, 

and doctors "will only speak" before a court 

hearing. The hospital policy gave rise to an 

impression of being closed and defensive when in 

fact the hospital was prioritizing article 13 

KODEKI to keep patient secrets. However, the 

high cost of litigation incurred by patients in 

seeking justice has prevented several cases from 

reaching the courts and as a result the clarity of 

the origin of the dispute is not resolved. On the 

one hand, doctors do not get the opportunity to 

defend themselves by revealing what really 

happened, on the other hand, health consumers 

do not get justice because what is being 

demanded stops in the middle of the road. At 

different times, similar conditions also occurred in 

developed countries though, a wider explanation 

(Brain, 1991; Berlant, 1976). 

The cutting-edge equipment industry also 

creates problems for the medical world. Since the 

patient is hospitalized, it is the doctor's duty to 

treat and treat the patient (Rosenberg, 1987). 

Under normal circumstances, death is an easily 

discernible biological process (e.g., not 

breathing). In comatose patients, the use of 

sophisticated equipment such as a pacemaker 

(pace maker), breathing assistance (respirator), 

provision of nutrition through the use of 

intravenous fluids (hydration), does not provide a 

place for death (Rothstein, 1992). If all the tools 

are removed, death is no longer a biological 

process but due to medical action. 

Medical logic says that without these tools, 

the patient has no hope of life anymore, even 

though there is something beyond the 

assessment and ability of the doctor. It is proven 

that this happened to a woman from New Jersey 

(USA), after the breathing apparatus was 

stopped, she was still in a coma for 10 years 

before finally dying. The family has the right to 

bring the patient home to die biologically, but 

proposing euthanasia in any form will not be 

granted in Indonesia. Because apart from 

breaking the law, the doctor's ethical decision 

does not justify this action (Sofyan, 2017). 
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Negligence occurs when someone does 

something that should not be done, or does not 

do something that should be done, by another 

person with the same qualifications in the same 

conditions and situations. The general 

characteristics of malpractice from the negligence 

aspect according to the specific health law 

literature contain the '4 D negligence' benchmark 

below (Sakidjo, & Poernomo, 1990), including 

Duty (the obligation to take or not take certain 

actions against certain patients in certain 

situations and conditions), Dereliction (deviation 

from said obligation), Damage (everything that is 

felt as a loss as a result of the services provided), 

and Direct causal relationship (real cause and 

effect relationship between liability deviations 

committed with losses suffered by patients). 

In some cases that fail to ensnare doctors, 

it does not mean that doctors are never wrong but 

because of the weakness of the current legal 

system. Several studies or issues below are used 

as material for reflection for the medical 

community to conduct introspection in order to 

restore the dignity of the medical profession.  

In general, doctors interpret the law as a 

rule made by a regulatory agency. Even though 

the preparation of regulations has gone through 

the correct procedure, the final determination is 

greatly influenced by the interests of individuals in 

the regulatory agency. Individuals in regulatory 

agencies do not always understand the factual 

conditions under which the regulations will be 

enforced, so that regulatory agencies also 

experience difficulties in implementing and 

monitoring them. The problems that arise are 

expected to be resolved with legal assistance 

which is considered to have dimensions of justice, 

certainty and benefit, but the resolution is often 

not beneficial to those who expect justice and 

instead creates new problems. 

The medical profession needs legal 

protection because its work contains many risks. 

However, doctors must also understand that 

patients need the same protection. Protection 

does not mean giving immunity to someone who 

is guilty because every legal subject has the 

same rights before the law. Legal protection is 

given to doctors only if they are already working 

on the right track even though the current law 

does not always guarantee this (Kusumaatmaja, 

1986). The increasing demand for health 

services, and the weak ability of parties outside of 

medical care to seek results that benefit all 

parties, it is better to start increasing the 

empowerment of the activities of non-

governmental organizations engaged in health 

services such as medical watch, the Indonesian 

Health Consumer Protection Foundation (YPKKI) 

or the Legal Aid Institute (LBH) Kesehatan. The 

existence of these institutions is considered 

positive if their activities are solely for the benefit 

of the community. On the one hand, they help to 

monitor the quality of health services so that it is a 

warning for doctors to prioritize the precautionary 

principle that is beneficial in the long term. On the 
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other hand, they help the community through 

educational function that doctors cannot afford. 

The institution that cares about health can 

function as a mediator for the parties to the 

conflict by preventing as many cases of health 

conflict as possible from being brought to the 

jurisdiction. Through mediation, it is hoped that a 

win-win solution will be obtained. 

Every health professional must base the 

implementation of their professional duties as 

health care providers on the 4 principles of 

medical ethics known as the Georgetown Mantra 

(Little, 2000), including beneficence (the act of 

doing good for each patient), non-maleficence 

(the avoidance of doing harm), respect for the 

individual autonomy of each patient as a decision 

maker, justice (the principle of equal treatment for 

each person, regardless of their personal or 

cultural attributes). 

In addition to basing every action on 

medical ethics above, before deciding to perform 

surgery, an expert doctor must pay attention to 7 

patient rights, namely (McCullough, Jones, & 

Brody, 1998), not to be killed intentionally or 

negligently by the surgeon, not to be harmed by 

intent or negligence of the surgeon, not to be 

deceived by surgeon, adequately informed about 

risk and benefit of surgery, to be treated by 

knowledgeable, competent practitioners, to have 

his or her health and wellbeing more highly 

valued than the surgeon’s own economic interest, 

and to decide whether to accept treatment under 

the conditions described. 

According to McLaren (1991), patients 

have the right to know all information about their 

disease that the doctor has known and have the 

right to determine the best for themselves, and 

the doctor is fully aware of this, but if it becomes 

the doctor's responsibility to increase public 

understanding of the meaning of information, of 

course doctors are faced with limited time and 

limited communication skills of doctors. Various 

obstacles faced by professionals even though 

they understand very well that this is part of their 

responsibility (Dahnke, 2014). 

According to the doctor's perception, the 

various forms of friendliness and explanation that 

the patient expects can only be fulfilled in the best 

possible situation. When many patients are 

waiting at the practice, or when the doctor makes 

a visit to the treatment room, the doctor only 

provides an explanation as necessary, with 

consideration, among the waiting patients there 

may be something more severe than the patient. 

The above conditions seem to confirm Moore 

(1970) opinion that professionals often ignore the 

possibility of learning from their clients. Doctors 

also recognize that the information in 

communication and interaction sometimes helps 

reduce patient illness. Many sufferers of chronic 

illness or serious illness are accompanied by 

undetected emotional/psychological problems, or 

conversely, patients with mental/psychological 

disorders will develop undiagnosed physical 

illness.  
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Patients assess that the doctor's attention 

is more focused on (1) symptoms of the disease, 

(2) the course of the disease, (3) differential 

diagnoses, (4) types of therapy given, (5) 

complications that occur, or (6) prognosis, which 

are steps -the doctor's approach in trying to cure 

a patient, while on the other hand, the patient 

actually wants more than that (Brennan, 1991; 

Brennan et al., 2004). Patients do not want 

themselves to only be the object of a doctor; they 

demand doctor empathy in dealing with their 

problems. 

Society realizes that every individual has 

limitations so that doctors must be able to take 

into account their personal abilities. If they are 

unable to do good constantly, doctors can actually 

limit the number of patients. It is very unfortunate 

when a doctor works beyond his limits, even if for 

humanitarian reasons (IDI, 1994). Apart from 

emergency cases, people understand that doctors 

need time off for themselves. In fact, after 

practicing for a long period of time, many doctors 

begin to get caught up in their routine and begin 

to forget the main purpose of their medical 

practice, which according to Turner, & Hodge 

(1970) is what is called the conceptual trap of a 

profession that has yet to find a solution so it 

needs to be anticipated by every doctor. 

In the context of health, the public 

expectation for doctors apart from being health 

care providers is to provide education, learning 

and information about the meaning of health, the 

importance of healthy living and how to obtain 

healthy conditions, through communication and 

interaction at any time (Woolley, Kane, Hughes, & 

Wright, 1978; Ha, & Longnecker, 2010). The role 

and function of doctors as consultants are indeed 

needed in public health development. However, 

the public has not yet realized that information is 

ideally given in a dialogical manner between two 

interacting parties where each party has rights 

and obligations (Gonçalves, 2020). The doctor 

has the right to know the patient's problem and 

the patient is obliged to disclose the problem 

completely. On the other hand, the doctor is 

obliged to inform everything that belongs to the 

patient, such as: the results of the examination 

suggest the best course of action, convey 

possible complications resulting from the action to 

be taken and the consequences of risks (including 

costs) that must be borne and leave the decision 

completely to the patient. 

On the other hand, doctors understand the 

patient's expectations and place the patient as the 

party who needs help as well as making sacrifices 

(time, morally and financially). Doctors have 

obstacles in fulfilling the patient's expectations 

optimally, both internal constraints and their 

external environment (Mira, Guilabert, Pérez‐

Jover, & Lorenzo, 2014). Moore (1970) opinion 

which states that a professional obligation is to 

study becomes an ethos in the world of medicine 

and tends to determine the color of a doctor 

practice. Competition between professionals and 

a shift in diseases that are increasingly varied, are 

the reasons for continuing to specialization 
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education. In the doctor's perception, to be able to 

provide the best service for patients, doctors must 

always add/deepen knowledge (medicine) as a 

basic need that must be met. The doctor will use 

all his abilities to meet his basic needs, where the 

ultimate goal is to provide the best for patient 

satisfaction. Nevertheless, there is always the 

possibility of forgetting another component that is 

actually important for patients, namely respecting 

the patient's rights (Fallberg, 2000). 

The professionalism of Indonesian doctors 

is not yet optimal, shown by several behaviors 

such as: doctors selling drugs in their practice 

rooms (dispensing); the writing of a doctor's 

prescription is influenced by the will of the drug or 

medical equipment distributor; doctors write half 

prescriptions based on the patient's 

request/purchasing power; doctor service rates 

(medical services) and hospital service rates vary 

and others. If doctors and hospitals have acted 

professionally, there are ways that can be done 

so that neither parties become a victim, for 

example as follows: If a patient is unable but 

requires inpatient treatment at the hospital, the 

doctor is obliged to examine the patient as a 

professional, and has the right not to ask for 

compensation for humanitarian considerations. 

The right of doctors to give humanitarian 

considerations is not in accordance with the 

contract theory according to Veatch (1981). 

Veatch (1981) does not agree that health services 

use the term "contractual". Then the doctor refers 

the patient to class III hospital where all treatment 

costs are borne by the government. This is what 

the government is striving for in order to improve 

welfare, especially for the poor. This effort also 

did not run smoothly because the community was 

still demanding for other assistance, such as 

transportation costs (ambulance), casket costs (if 

they died), which are actually the responsibility of 

the patient himself. 

 

C. CONCLUSION 

Various conditions must be considered 

carefully before doctors decide to perform 

surgery, because in time the chosen action will 

bring the doctor into legal trouble. People in 

Indonesia still respect doctors as people who are 

educated in the medical field and still respect 

doctors as a profession that can help solve health 

problems. The patient expects the doctor who 

serves him to be 'saé', smart and cheap. On the 

other hand, doctors understand the patient 

expectations and place the patient as the party 

who needs help as well as making sacrifices 

(time, morally and financially), but doctors have 

obstacles in fulfilling the patient's expectations 

optimally, both constraints from themselves 

(internal) and their environment (external). 

In the interaction between doctors and 

patients, a contractual relationship is created 

between doctors as health service providers and 

patients as service recipients. The process begins 

with (1) the patient's arrival to the doctor 

voluntarily, (2) the delivery of complete 

information between the patient and the doctor 
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(adequate information) based on The Right to 

Information and continues with (3) approval or 

rejection of medical action because each 

individual has the right to determine his fate 

alone. Until now, the informed consent has not 

been implemented properly and is understood as 

only a formality. 

The use of the terms consumers and 

producers is actually inappropriate in health 

services and will lead to thinking towards a 

contractual relationship pattern according to the 

understanding of economic actors in general. The 

idea of a contract, which is a modern thought for 

regulating relations in modern society, has 

distanced itself from the original purpose of the 

profession. In the doctor-patient relationship, 

there is the possibility of medical error. The 

medical error can be caused by (1) a doctor's 

error, if it occurs due to inaccuracy or due to 

limited knowledge, or (2) it is not a doctor's fault, if 

the action was carried out for other 

considerations. Indonesian law in this case has 

not been fully able to accommodate the interests 

of doctors and patients in solving these problems. 
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