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ABSTRACT 

 
Legal problems in the implementation of land waqf in the community are found in;  wakif, status of waqf 
land, nadzir, wakif heirs, nadzir heirs, and land waqf institutions. Therefore, it is very important to 
conduct a research on A Comparative Study on the Implementation of Land Waqf Law in Indonesia and 
Malaysia as a Stage to Land Waqf Law Reform in Indonesia to analyze land waqf practices in 
Indonesia and Malaysia, then to compare and identify their similarities and differences. This research 
can provide ideas for the government in updating the land waqf law. This study used a comparative 
approach.  The research data include primary and secondary data. The data were analyzed 
qualitatively. The results showed that there are some similarities of land waqf practices in Indonesia 
and Malaysia. These similarities are found in terms of ; its legal basis; forms of wakif and nadzir; as well 
as the position of the land waqf witness. Meanwhile, the difference lies in; land waqf management 
practices; government policy on waqf institutions; allotment, term, and settlement of land waqf disputes. 
By comparing Malaysian and Indonesia land waqf law practices, Indonesia can renew the land waqf 
law on the aspects of its legal rules and legal institutions.  
 
Key Words: Comparative Study; Law Reform; Land Waqf. 
 

A. INTRODUCTION  

The growth of waqf in Islamic countries, 

such as; Saudi Arabia, Kuwait, Sudan, Jordan, 

Turkey, Egypt, and  Malaysia has progressed 

rapidly. Each of these countries has waqf law 

rules stipulated by the state, and also has 

authorized waqf institution that provides waqf 

services and waqf assets management for public 

interest, as well as encouraging people to give 

waqf for social, religious and state interests 

(Aldeen, Ratih, & Herianingrum, 2020). 

Likewise, the development of land waqf in 

Malaysia is more orientated in the state policy 

particularly in regulating waqf land in order to 

provide benefits to the state and the people. Land 

waqf law rule is from the federal constitution, 

which means the rule is enforced in each state, 

where, in each state, some rules are similar and 

some are different. The states in Malaysia have 

announced the ratification of waqf land through 

waqf certification, given authority for State Islamic 

Religious Council (SIRC) to manage and develop 

waqf land. The waqf land registration method was 

more effective and administered waqf land so that 

the quality and quantity of waqf land could be 

determined (Kader et.al, 2013). By doing so, waqf     
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Iand may contribute more in the development of 

Malaysia. 

In Indonesia, waqf has existed since Islam 

entered Indonesia in 13th Century AD.   Since that 

time, land waqf has become one of religious 

practices of Islam. There are three theories that 

explain the history of the entry of Islam in 

Indonesia, namely; 1) The Gujarat, pioneered by 

Snouck Hurgronje, explains that Islam entered 

Indonesia in the 13th century (Suryanegara, n.d), 

2) The Makkah theory, pioneered by Hamka, 

explains that Islam entered Indonesia in the 7th 

century AD (Hamka, 2010), 3) The Persian theory 

, developed by Hoesen Djajadiningkrat, explains 

that Islam entered Indonesia in the 13th century 

AD (Djajadiningrat, 1983). The author uses the 

Gujarati theory and the Persian theory which 

explain that Islam entered Indonesia in the 13th 

century because these two theories have stronger 

evidence than other theories. The one of 

evidences is the tombstone of the tomb of Sultan 

Al-Malikus Salih, the King of the Samudra Pasai 

Kingdom who died in 1294 (Asfiati, 2014). 

People give waqf land because land is a 

valuable asset. If a land is given as waqf, it will 

give benefits for the one who gives it away (wakif) 

and also for  his descendants and the people who 

use it. At that time, legal basis of waqf used 

religious law (fiqh wakaf) as an applicable law in 

society (Syamsuri et.al, 2019). 

Along with political developments in 

Indonesia, land waqf also required law that was 

reformed by the state as the stage to provide 

legal protection on waqf practice that was run in 

society. In this context, the state stipulated Basic 

Agrarian Law (UUPA) Number 5 Year 1960, 

regulating that the state recognized and protected 

waqf land with religious and social functions 

(Article 49 of UUPA), and its implementing 

regulation was contained in Government 

Regulation Number 28 Year 1977 concerning 

Asset Endowment. In addition, the state also 

regulated the Compilation of Islamic Law (KHI) 

Presidential Instruction No. 1 Year 1991 Book III 

concerning Waqf and Law No. 41 Year 2004 

concerning Waqf. In 2010, the government 

established Indonesian Waqf Board, as an 

independent institution that had a role in 

developing and running waqf in Indonesia. In 

relation to the existence of land waqf, BWI 

(Indonesian Waqf Board) also had authority to 

stipulate derivative regulations such as 

Indonesian Waqf Board regulation and the 

regulation of the chairman of Indonesian Waqf 

Board concerning land waqf asset management, 

and PERMA 73 Year 2013 concerning 

Procedures for Waqf of Immovable and Movable 

Assets other than Money, and Ministry Regulation 

of ATR/BPN No.2 Year 2017 concerning Waqf 

Land Registration Procedures (Maria, 2022).  

According to the legal issues of waqf land 

practice aforementioned, in reality it showed that 

land waqf practice had legal issues between land 

waqf law in legislation and land waqf practice in 

society. Therefore, the study on the 

implementation of waqf practice in society needed 

to be implemented because the practice of land 

waqf might face issues.  
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The rapid development of land waqf is not 

supported by the practice of land waqf in 

accordance with the law, causing legal problems. 

According to Ahmad Syafiq's research, it shows 

that people, with land waqf in a lesan manner, are 

not listed in PPAIW (Officials Making Deeds of 

Waqf Pledge) (Syafiq, 2015). 

A research by FX. Sumarja explained that 

in the community, there are still uncertified waqf 

lands and disputed waqf lands. These waqf 

properties (land) are not reversed in the name of 

nazhir to BPN (waqf land certificate and 

registration institution), so that the name of the 

owner listed in the certificate is still the name of 

the wakif. Such phenomenon will cause 

uncertainty in the waqf law because there are no 

clear boundaries in the waqf land, so a dispute 

over the boundaries of the waqf land is inevitable 

(Sumarja, 2013). 

A research by Nurhidayani, Yasin, & 

Busaini, which is corroborated by the research of 

Islamiyati et.al, shows several problems of land 

waqf. The author found that the nadzirs of land 

waqf were often less responsible. The problems 

were mostly caused by waqf land which was 

inherited or sold by the wakif heirs or waqf land 

which was sold by nadzir. The wakif then 

appointed new nadzir without the knowledge and 

consent of the existing nazhir members, resulting 

in disputes between the nadzirs in the 

management of waqf land (Nurhidayani, Yasin, & 

Busaini, 2017) (Islamiyati et.al, 2019) . 

A research on land waqf in Malaysia, 

conducted by Ismail Omar et.al, shows that the 

Malaysian government has begun efforts to 

improve waqf land for development purposes, but 

the fact is that there are problems in land 

administration and waqf land registration, lack of 

human resources who are experts in the 

development of waqf land assets (Omar, Yusof, & 

Manaf, 2014). 

This research is corroborated by a 

research conducted by Zunaidah Ab Hasan et. al 

showing that the practice of land waqf in Malaysia 

experiences several challenges and obstacles, 

namely; lack of budget provided by the 

government, lack of resources that are experts in 

the service and empowerment of land waqf in the 

community, documentation of land waqf 

administration and property waqf that is not in 

order  (Hasan et.al, 2015). 

The study was implemented through the 

stage of comparing law implementation practice 

of land waqf in Malaysia. Some aspects being 

compared were land waqf giver (wakif) whether it 

was a private, legal entity; an institution that 

served land waqf, its procedures, its regulation 

and nadzir. It was due to the similarities and 

differences of the implementation of land waqf law 

in Indonesia and Malaysia. 

The research problem was how the 

comparative study of land waqf law 

implementation in Indonesia and Malaysia for 

land waqf law reform in Indonesia was. The aim 

of this study was to analyze the benefits of 

comparative study of land waqf implementation 

between Indonesia and Malaysia to reform of land 

waqf law. Its benefits could help the government 
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in creating land waqf law based on its aim and 

benefit of land waqf assets that have effect for 

people. Novelty research can make the practice 

of land waqf more orderly and in accordance with 

applicable law in Indonesia.   

 

B. RESEARCH METHODS 

The study about A Comparative Study of 

Land Waqf Law in Indonesia and Malaysia as the 

Stage for Land Waqf Law Reform in Indonesia 

was a Field Research that took locations in the 

state of Indonesia and Malaysia. The selection of 

sample was based on the procedures of snow 

ball. The research sample included Central 

Indonesian Waqf Board and Central Java 

(Indonesian Waqf Board) in Regency/City, 

Pejabat Pembuat Akta Ikrar Wakaf (Officials 

Making Deeds of Waqf Pledge) located in Kantor 

Urusan Agama (The District Office of Religious 

Affairs), and Badan Pertanahan Negara (State 

Land Agency). In Malaysia, data were taken from 

Muhammadiyah and NU religious organizations, 

the Majlis Agama Islam Negeri (MAIN) in 

Trengganu state, and the Malaysian Belia Waqf 

Foundation. Although the type of this research 

was field research, but it also offered the 

references through library research to find out the 

theory and concept about the research themes, 

as followed; land waqf law, law reform, waqf in 

Indonesia and Malaysia. 

The data needed included primary and 

secondary data. Primary data collection was 

obtained through interview, literature study, 

documents, web and FGD by presenting the 

experts to study the research themes. The 

respondents were PPAIW (Officials Making 

Deeds of Waqf Pledge), Indonesian Waqf Board 

in District, the institution of Muhammadiyah and 

NU. Secondary data collection was obtained by 

reading and studying literature references about 

land waqf and its legal basis. The research 

approach used was empirical, juridical, and 

comparative law. Juridical approach was carried 

out through the study of legislations, but empirical 

approach was carried out by observing its 

practice in society. Comparative law approach 

was carried out by comparing land waqf law 

implementation practice in Indonesia and 

Malaysia, by looking for the gaps of their 

differences and similarities. This comparative 

sudy aimed to perfect or complete the rules of 

land waqf law implementation in Indonesia.  

The research specification was descriptive 

analysis. The research data was analysed 

qualitatively, and concluded inductively. The 

research data findings would be a new knowledge 

and a new reference on land waqf practice. 

Although the procedures of land waqf have been 

regulated by the state through legislation, but the 

effectiveness of its implementation in the society 

has to be tested.     

 

C. RESULTS AND DISCUSSION 

The results of the study will explain the 

comparison of the practice of implementing land 

waqf in Indonesia and Malaysia, which includes; 

the similarities and differences, the causative 

factors, and the legal problems. Comparative law 
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is one of the research methods that aim to 

compare laws through the explanation of the 

similarities and differences aspects from legal 

substance that are being compared. Legal 

substances that are compared in land waqf law 

practice in Indonesia and Malaysia, include; wakif, 

nadzir, the origin of land waqf, the management, 

aims, the term, and land waqf institution.  

Based on the research data, the similarities 

in land waqf practice law in Indonesia and 

Malaysia, are as follows: 1.Similarities on the use 

of the legal basis for the practice of land waqf. 

Both countries initially used the rules of Islamic 

law, then were corroborated by state law in laws 

and regulations; 2.Equations about the shape of 

the wakif. In Indonesia, there are three forms of 

wakif,namely; individuals, foundations/institutions, 

and legal entities. In Malaysia, there are also 

three forms of wakif, namely; individuals, 

companies, legal entities and organizations; 

3.Similarities about the nadzir form of land waqf, 

namely; individuals, institutions/foundations, and 

legal entities; 4.Between the countries of 

Indonesia and Malaysia, there are similarities in 

the position of land waqf witnesses. The witness 

does not belong to the waqf pillar, but is a 

condition of the validity of the waqf pledge carried 

out in front of state officials The witness becomes 

evidence of the pronouncement of the waqf 

pledge from the waqf to the nadzir before the 

waqf pledge majlis, then the name of the witness 

is written in the waqf pledge deed. 

Based on the explanation aforementioned, 

it can be concluded that the similarity of land waqf 

practices in Indonesia and Malaysia is found in 

the elements that must be present in the land 

waqf law, namely; legal basis, form of wakif, form 

of nadzir, and position of witnesses in land waqf. 

While the differences, among others: 1.Legal 

issues of land waqf. In Indonesia, the legal 

problem of land waqf practice that often arises is 

the legality of land waqf, so it is always related to 

National Agrarian law (Makyuddin, 2021). 

Meanwhile, in Malaysia, the practice of land waqf 

is often problematic in the productive 

management of land waqf. In this case, the 

allocation of waqf land is often arbitrary and does 

not coordinate with the nadzir, resulting in 

misunderstanding between nadzirs (Pitchay et.al, 

2018). Solving the legal problems of land waqf in 

Malaysia, using the principles of Islamic economic 

law, Islamic trade and business law, regarding the 

management of waqf land; 2.The position of the 

state as a wakif. In Indonesia, if the state is going 

to provide waqf land, there must be a legal 

submission from an institution or foundation, 

related to the nadzir or person in charge and 

management of the land waqf (Afifuddin, 2020). In 

Malaysia, the state can act as a wakif, which 

represents land in the name of the state, and 

which appoints a nadzir as well as a state; 3.The 

number of pillars or elements that must be met in 

the legal act of land waqf. There is a difference 

between the states of Indonesia and Malaysia. In 

Indonesia, the pillars of land waqf referr to Law 

Number 41 Year 2004 concerning Waqf, as 

follows; wakif, nadzir, land waqf assets, ikrar 

wakaf, the allocation of waqf land, and the term of 



Law Reform, 18(2), 2022, 164-183                                     Master of Law, Faculty of Law, Universitas Diponegoro 
 
 

169 

 

land waqf. Meanwhile, the pillars and 

requirements of land waqf in Malaysia referr to 

classical fiqh teachings that are based on the 

opinions of madzab scholars. According to 

majority of the scholars of Malikiyah, Syafi’iyah, 

Zaidiyah, and Hanabilah stated that there are four 

pillars of waqf as follows (Al-Khurasyi, 1317); 

Waqif (the one who gives waqf), Mauqūf ‘alaih 

(destination or place for giving waqf), Māl al-

Mauqūf (the asset that isgiven as waqf), Sighah 

(ikrar or akad of waqf). Thus, the differences on 

the elements or pillars of land waqf between 

Indonesia and Malaysia are nadzir of waqf land 

and the term of waqf. There are no those 

elements in Malaysia, and it includs in the 

element of Mauqūf ‘alaih (destination or the place 

for giving waqf); 4.Meanwhile, the pillars and 

requirements of land waqf in Malaysia refer to the 

classical fiqh teachings based on the opinions of 

madzab scholars. In the opinion of most 

Malikiyah, Shafi'iyah, Zaidiyah, and Hanabilah 

scholars, there are four pillars of waqf, namely;  

Waqif (the one who has the waqf), Mauqūf 'alaih 

(the purpose or place of waqf), Māl al-Mauqūf 

(waqfed property), Sighah (waqf pledge or 

contract); 5.Land waqf management practices. In 

Indonesia, the practice of waqf land management 

tends to be traditional and semi-traditional / semi-

productive (Rappe, 2019). While in Malaysia, it 

tends to be productive, so that waqf assets are 

increasingly abundant and widespread. In 

Malaysia, the addition of waqf assets comes from 

productive waqf management. In Indonesia, the 

addition of waqf assets comes from wakif or a 

collection of funds from the community; 6.Nadzir 

of waqf in the form of institutions/foundations on 

land waqf management is frequently aimed at 

educational, health, and social aspects, while the 

productive land waqf management, nadzir, is 

frequently in the form of legal entities. In addition, 

in Malaysia, nadzir of land waqf is frequently 

developed in the form of institutions/foundations, 

legal entities, and companies. Waqf land is aimed 

at worship/religious, social, education, and health, 

so the nadzir is in the form of 

institutions/foundations and legal entities, while 

waqf land that is managed productively, so the 

nadzir is in the form of company. Nadzir that is a 

company is frequently implemented on land waqf 

management in Malaysia; 7.Land waqf institution, 

which is an institution appointed by the state to 

develop land waqf. Land waqf institutions in 

Indonesia are under the authority of the Ministry 

of Religion in matters of zakat, waqf, infaq, and 

shadaqah. The Ministry of Religious Affairs 

instructed the Office of Religious Affairs, which 

the former office concurrently serves as the Deed-

Making Officer of the Waqf Pledge to serve the 

waqf of land in the community. Nowadays, the 

Indonesian state established the Indonesian Waqf 

Board which is an independent institution to 

develop waqf in Indonesia.  Meanwhile, waqf 

institutions in Malaysia are under the authority of 

JAWHAR, the Ministry of Waqf and Zakat, and 

even the state can be domiciled as wakif and 

nadzir. The state sets aside a large budget for the 

development of waqf because the results of the 

waqf allocation are very helpful for the state in the 
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field of welfare and social justice. Waqf is one of 

the Islamic philanthropies that carries the concept 

of welfare which includes the relationship 

between individuals in a community, and the 

relationship between individuals and Allah 

(Dahlan et.al, 2014). Waqf is a good deed in the 

use of property that has a socioeconomic 

dimension. Waqf property must be preserved and 

its benefits must be developed by the nadzir 

(Sulistiani, 2021); 8.Settlement of waqf land 

disputes. In Indonesia, the settlement of waqf 

land disputes uses non-litigation and litigation 

mechanisms. Non-litigation is carried out by 

deliberation, if peace is not achieved, then using 

mediation, if not achieved, using arbritase. If non-

litigation is not achieved, then use the litigation 

mechanism by submitting a land waqf case 

through the Religious Court (Abdullah, & Qodin, 

2016).The results explained that the mechanism 

for resolving waqf land disputes in Malaysia uses 

negotiations, mediation, arbritase and Civil 

Courts. The difference lies in the fact that 

Indonesia uses deliberation while Malaysia uses 

negotiations. Between deliberation and 

negotiation, there is a difference in understanding. 

Deliberation is the settlement of waqf land 

disputes internally. Meanwhile, negotiation is 

deliberation by presenting a referee who leads the 

dispute resolution to mediate when there is a 

bargaining of the parties in an effort to resolve the 

dispute.  The result of the negotiation agreement 

is stated in the minutes of dispute resolution. By 

understanding the differences, negotiations are 

stronger than deliberations. Negotiations can be 

used as written agreements and authentic 

evidence, in order to avoid misappropriation of the 

parties to the agreement that has been made 

together. In Malaysia, the settlement of waqf land 

disputes by litigation is under the authority of the 

State Court (Islamiyati, Hendrawati, & Musyafah, 

2020); 9.The term of the land waqf. The period of 

land waqf in Indonesia is forever, except for the 

waqf of land rights, for example; lease rights, right 

of use, right of use of the building. The period of 

time is within a certain time span. The period of 

land waqf in Malaysia is forever, because the land 

that is waqfed is always built into a permanent 

building that cannot be torn down. 

Based on the explanation above, it can be 

concluded that the differences in land waqf 

practices in Indonesia and Malaysia are found in 

several aspects, namely; legal issues, the position 

of the state as a wakif, management practices, 

designations, timeframes, dispute resolution, 

institutions, and differences in schools in 

determining the pillars of land waqf. The 

description of the similarities and differences in 

the practice of implementing land waqf in 

Indonesia and Malaysia aforementioned can be 

seen in the following table : 

 

 

 

 

 

 

 

 



Law Reform, 18(2), 2022, 164-183                                     Master of Law, Faculty of Law, Universitas Diponegoro 
 
 

171 

 

Table .1. The Similarities and Differences in The Practice of Implementing Land Waqf in 

Indonesia and Malaysia  

No Similarities  Indonesia dan Malaysia  

Based on the rules of Islamic law, customary law corroborated by state 

lawI.  

 

There are three forms of wakif, namely; individuals, 

foundations/institutions, and legal entities.  

  

Similarities about the nadzir form of land waqf, namely; individuals, 

institutions/foundations, and legal entities 

 

The witness does not belong to the waqf pillar, but is a condition of the 

validity of the waqf pledge carried out in front of state officials The witness 

becomes evidence of the pronouncement of the waqf pledge from the 

waqf to the nadzir before the waqf pledge majlis, then the name of the 

witness is written in the waqf pledge deed. 

 

1. Land Waqf Legal 

Basis 

2. Equations about the 

shape of the wakif.  

3. Nadzir 

 

 

4. Equality in the 

position of witnesses 

 

 

 The Differences  Indonesia Malaysia 

5 Waqf land asset From a private, joint land, adat 

land, the state land on behalf of an 

institution, inherited land and wills. 

Most of them are from private land. 

From private asset, the state, adat 

land, will, inheritance, and corporate 

institutions. 

6. Legal issues of land 

waqf  

The legal problem of land waqf 

practice that often arises is the 

legality of land waqf, so it is always 

related to National Agrarian law. 

The practice of land waqf is often 

problematic in the productive 

management of land waqf, while the 

allocation of waqf land is often 

arbitrary and does not coordinate 

with the nadzir, resulting in a 

misunderstanding between nadzirs. 

Solving the legal problems, using 

the principles of Islamic economic 

law, Islamic trade and business law, 

which has to do with the 

management of waqf land. 

7. The position of the 

state as a wakif  

If the state is going to provide waqf 

land, there must be a legal 

submission from an institution or 

foundation, related to the nadzir or 

person in charge and management 

of the land waqf. 

The state can act as a wakif, which 

represents land in the name of the 

state, and which appoints a nadzir 

as well as a state. 

8. The number of pillars 

or elements that 

must be met in the 

legal act of land 

waqf, 

The pillars of land waqf as 

followed; wakif, nadzir, land waqf 

assets, ikrar wakaf, the allocation 

of waqf land, and the term of land 

waqf.  

The pillars and requirements of land 

waqf in Malaysia, as followed; a>qif 

(the one who has the waqf), Mauqūf 

'alaih (the purpose or place of 

waqf), Māl al-Mauqūf (waqfed 
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property), Sighah (waqf pledge or 

contract) 

 

8 The allocation of 
waqf land  

For family/relatives and public, 
mostly for public. 
 

For family/relatives and public 

9. Term of land waqf Wakif gives land waqf, in 
everlasting term (wakaf mu’abbad) 
 

Everlasting.  

10. Land waqf 
management 

Semi-productive, but Indonesian 
Waqf Board always gives 
guidelines productively,   

Consumptive for religious, social, 
educational, and health activities. 
Productive/had economical value, 
for business ventures, for rented, 
and profit-sharing investments. 

11 Land waqf Institution  Religious Court (waqf dispute 
settlement), Ministry of Religion 
(the institution in charge for the 
growth of waqf asset), PPAIW 
(land waqf service institution in 
society), District Office (additional 
institution in the fulfillment of 
administrative requirement), BPN 
(waqf land certificate and 
registration institution), and BWI 
(Indonesian Waqf Board). 
 

Under the authority of the state 
(dependent), such as JAWHAR 
(Ministry of Waqf, Infaq and Zakat), 
MAIN (management institution and 
institution in charge for the 
existence of waqf asset), SIRC 
(waqf administration institution), 
independent institution/Foundation 
of waqf nadzir. 

12 . Waqf land dispute 
settlement institution 

Through non-litigation and 
litigation. Non-litigation is assisted 
by contemporary mediation. 
Litigation is under the authority of 
Religious Court. A criminal case is 
settled by District Court. 

Through non-litigation and litigation. 
Non litigation is assisted by 
professional mediator. Litigation is 
under the authority of District Court, 
There is also the state which is 
under the authority of Religious 
Court. 

The data was taken from secondary legal material

Table 1 shows that the similarity of land 

waqf practices between Indonesia and Malaysia 

is found in number (1) the legal basis of land 

waqf; number (2) wakif form; number (3) nadzir 

form; and number (4) of the position of witnesses 

in the waqf of the land. Some of these similarities 

are based on the existence of the legal basis of 

waqf derived from Islamic law which is 

systematically explained in the waqf fiqh. The 

waqh fiqh was compiled by the scholars in 

interpreting and explaining in detail about the 

waqf law. The waqf fiqh was compiled by scholars 

in interpreting and explaining in detail about the 

waqf law because the waqf law is not explained in 

detail in the Qur'an and the Hadith (Abbasi, 2012). 

The existence of the waqf fiqh is what is used as 

a guideline or legal basis in waqf for Muslims 

everywhere (Suliaman, & Yaakob, 2019), 

including in Indonesia and in Malaysia.    

The differences in the implementation of 

land waqf in Indonesia and Malaysia are shown 

intable 1, from numbers 5 to 12; Waqf land asset, 

legal issues of land waqf, the position of the state 

as a wakif, The number of pillars or elements that 
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must be met in the legal act of land waqf are the 

allocation of waqf land, term of land waqf, land 

waqf management, land waqf Institution, waqf 

land dispute settlement institution. 

The differences could be seen on several 

aspects, such as; management practice, 

institutions, allocation, the term, and land waqf 

dispute settlement mechanism. The differences 

were caused by several factors as followed; 

1.Community legal culture in Indonesia and 

Malaysia is different. Community legal culture in 

Indonesia is based on Hindu-Buddhist, Islamic 

and Dutch colonial culture. They made legal 

culture grow through local wisdom to civil law 

system, from law in action to law in book. In 

correlation to land waqf, the law used was law in 

book from Islamic law rules, then supported by 

law in action in the form of legislation. Therefore, 

the state frequently stipulated waqf rules in the 

form of legislations, although the people 

sometimes did not know and understand it yet, for 

example; Basic Agrarian Law Number 5 Year 

1960, Government Regulation Number 28 Year 

1977 concerning Endowment of Owned Land, 

Waqf Law Number 41 Year 2004, Government 

Regulation Number 42 Year 2006 concerning 

Waqf Implementation. Meanwhile, community 

legal culture in Malaysia was based on British 

colonial background, that used common law 

system (Somadiyono, 2020). Therefore, law 

system used by Malaysia tends to use applicable 

legal rules in society that is enforced as waqf law. 

The correlation with land waqf is that Malaysia 

uses Islamic law rules in formulating waqf law 

(Enakmen Wakaf). Therefore, there is waqf rules 

that do not miss Islamic law basis, such as; the 

determination of waqf requirements and pillars 

and  the allocation and term of waqf. Thus, the 

states of Indonesia and Malaysia have a different 

pattern of the concept of a legal state. The 

concept of a legal state in each of these countries 

cannot be forced to impose on the other countries 

because everything aimsfor the sake of its own 

people (Hamzani, 2014); 2.Different form of the 

state of Indonesia and Malaysia has effect on 

government policies in land waqf implementation. 

Malaysia is an Islamic country that has given land 

waqf owned by its state for waqf purpose. 

Moreover, Malaysia also has appointed 

professional nadzir as waqf management, so 

waqf land asset has  grown rapidly in Malaysia. 

On the other side, Indonesia as the country with 

the biggest Muslims population also protect and 

provide waqf land for religious and social interest, 

and also for developing economic activity in 

society, so justice and prosperity for the people 

could be realized. In correlation with land waqf, 

Indonesia does not give waqf in the form of land, 

but they own the land. Therefore, Indonesians 

give land waqf through offering from the people, 

institutions/foundations, or organization to turn the 

state land into waqf land after a minimum of  ten 

(10) years of use; 3.Malaysia as Islamic country 

also has an impact on waqf institution. Malaysia 

has given waqf affair to the Ministry of Waqf and 

Zakat, to take the responsibility in waqf 

implementation in Malaysia. This Ministry is also 

assisted by other institutions, such as; MAIN, 
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SIRC and waqf Foundations/institutions that are 

established in society (Talib et.al, 2018). Land 

waqf institutions in Indonesia were initially 

managed by Ministry of Religion in the 

administration, progress, and management of 

waqf land, as well as the empowerment of waqf 

nadzir. Since Indonesia stipulated Waqf Law, the 

government has established Indonesian Waqf 

Board as an independent institution that is 

responsible for the development of land waqf in 

Indonesia. Therefore, based on the institutional 

aspects, land waqf between Indonesia and 

Malaysia has differences in the characteristics. In 

Malaysia, the characteristics of waqf institutions 

are under the authority of the state (Ministry of 

JAWHAR). On the other side, in Indonesia, the 

characteristics of waqf institutions are under the 

authority of the state (Ministry of Religion) and 

under the authority of independent institution or 

non-governmental instutions, such as BWI that 

has main office in Jakarta, and has 

representatives in provinces and districts. Thus, 

based on land waqf institutions aspects, 

Indonesia has stronger position than Malaysia; 

4.Malaysia as Islamic country does not give 

impact on land waqf dispute settlement because 

land waf dispute settlement institution in Malaysia 

is under the authority of Civil/State Court, 

although land waqf law is from Islamic law, there 

is a waqf case settled by the judges who do not 

know about waqf law. It has an impact on the 

judge’s verdict that does not reflect justice for the 

seekers. In Indonesia, waqf dispute settlement 

case is under the authority of Religious Court 

because waqf law is from Islamic law. Based on 

the legal system in Indonesia, Religious Court is a 

law enforcement institution that settles Islamic law 

case submitted by Muslims (Article 49 Law 

Number 3 Year 2006); 5.Malaysia also has policy 

in managing land waqf asset, in the form of 

granting fund allocation to empower nadzir in 

managing and empowering land waqf, so nadzir 

institution is established and works professionally. 

Therefore, in waqf management, Malaysia has 

managed waqf in modern way/productively to 

develop and expand land waqf asset, and 

becoming the fund source for consumptive waqf 

asset maintenance. In Indonesia, the existence of 

nadzir that is appointed by wakif is still dominated 

according to social relations and trusts. This is 

unprofessional, so that land waqf management is 

mostly still carried out through semi-traditional 

method, in the form of the combination between 

traditional land waqf management (concumptive 

waqf) and modern waqf management (productive 

waqf). 

Based on the explanation above, it could 

be concluded that several factors that distinguish 

the implementation of land waqf in Indonesia and 

Malaysia, are; the form of the state, legal culture, 

and government’s policies. After knowing these 

differences, it is useful for legal development in 

Indonesia to; 1.Be able to find out and analyze 

legal basis characteristics used as the guidelines 

in land waqf practice in Indonesia and Malaysia. 

In Indonesia, land waqf law characteristics use 

religious rules that are supported by the state 

regulations, such as; Basic Regulations of 
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Agrarian Principles Number 5 Year 1960, 

Government Regulation Number 28 Year 1977 

concerning Endowment of Land Properties, Waqf 

Law Number 41 Year 2004, Government 

Regulation Number 42 Year 2006 concerning 

Waqf Implementation. However, in its practice, 

people tend to use the rules of fiqh teachings in 

the books written by previous scholars that 

explained about waqf, for example; Naulil Authar, 

Subulus Salam, Kifayatul Ahyar, and others. The 

teachings of these books are delivered by kyai or 

scholars in majlis ta’lim, such as; lectures, 

madrasah or Islamic school, and Islamic boarding 

school. Land waqf law characteristics in Malaysia 

are based on Islamic law that is stipulated as 

written rules, and are also based on scholars’ 

opinion that explained the procedures of waqf and 

waqf management also other waqf rules in detail 

that are needed by the people. Malaysia, which is 

an Islamic country and consists of several states, 

stipulated that each country has authority to make 

land waqf rules separated from another country. 

The difference of legal basis has an impact on 

legislation conflict issue. The state government 

stated that waqf law was from Islamic law, so its 

implementation and dispute settlement of waqf 

law case was also from Islamic law, and the 

institution that settled it was Shariah court 

(Religious Court). While other state government 

stated that land waqf law has become the issue in 

the state generally, so its legal basis used the 

state law, and the court that settled it was the Civil 

Court (District Court); 2.Be able to understand the 

similarities and differences in land waqf practice 

law between Malaysia and Indonesia. The 

similarities of land waqf practice law in Indonesia 

and Malaysia lie on several aspects, as follows; 

land waqf law basis; the form of wakif and nadzir; 

and the position of land waqf witnesses. The 

differences of land waqf practice law in Indonesia 

and Malaysia lie on several aspects, as followed; 

management practice, institution, allocation, the 

term, and land waqf dispute settlement; 3.Be able 

to analyze the policies stipulated by the state of 

Malaysia and Indonesia, in their relation to land 

waqf practice. Therefore, we could understand 

the enforcement of land waqf law in a state. 

Indonesia’s policies have correlation with land 

waqf practice in term of stipulating land waqf 

rules, as follows; Basic Regulation of Agrarian 

Principles Number 5 Year 1960, Government 

Regulation Number 28 Year 1977 concerning 

Endowment of Land Properties, Waqf Law 

Number 41 Year 2004, Government Regulation 

Number 42 Year 2006 concerning Waqf 

Implementation. The waqf regulations are valid 

generally for all the people in Indonesia 

(universal). The consequence of the state 

stipulating the rules means that the state also 

gives authority to the judiciary to settle the cases, 

if there is a land waqf dispute. The state has 

given authority to Religious Court to settle land 

waqf case through civil settlement, and the 

Criminal Court to settle waqf case that contains 

criminal offense if it is compared with land waqf 

law culture in Malaysia, that directly uses Islamic 

law as written law and applicable law in society. 

Therefore, land waqf practice law in Malaysia is 
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based on Islamic law. Moreover, waqf institution 

is established by the people 

(penghulu/kyai/modin), then it is changed into a 

waqf institution that is established by the state 

(MAIN), through authentic proof or 

documentations.  Thus, Malaysians has used the 

state law in implementing waqf land, because the 

state is an Islamic country that enforced Islamic 

law as guidelines in giving land waqf (Muhamad 

Don, 2019); 4.Be able to find out legal 

issues/problems on land waqf practice in 

Indonesia and  Malaysia as well as the settlement 

procedures that are carried out by each state. 

Land waqf law problems in Indonesia have 

occurred on waqf law institutions or waqf law 

enforcers. Community culture and the rules are 

used as guidelines in waqf practice. In waqf law 

culture, people are used to give land waqf orally, 

not going through Officials Making The Deed of 

Waqf Pledge, but going through nadzir directly to 

manage waqf asset. People act like that because 

of several factors, such as; they give land waqf 

because of Allah, and only expect Allah’s 

blessing; they do not understand waqf rules 

stipulated by the state, lack of patience and 

persistence in fulfilling land waqf requirements 

and pillars as regulated in the legisations, lack of 

understanding in bureaucracy, and problems in 

the fund/cost (Daryadi, 2021). Those problems 

hamper the proof, so it will cause further problems 

in the future, such as abandoned waqf assets, 

less maintained / stalled asset, the transfer of the 

asset, the loss of asset, or that the asset was 

controlled by others (Junaidi, & Kamasarudin, 

2019). If wakif dies, the problems that cause the 

disputes frequently occurr, both between nadzir 

and the heir of wakif, and between nadzir and the 

people. The phenomenon of waqf law problems in 

Indonesia also occurs in the Tunisian Djerba 

community which initially took a waqf by using 

oral and customary waqf contracts intended for 

the benefit of worship for the general public 

(Merimi, 2021). Land waqf law implementation in 

Malaysia faced legal issues on waqf law dispute 

settlement institution that involved the judge who 

did not run his authority as a legal expert 

including waqf law, so he was not able to master 

waqf law. It affcects the judge’s verdicts, which do 

not reflect justice value for the seekers. If the 

government do not take a step to enforce justice 

through intitutional role, then the people would not 

trust the judicial judges; 5.Be able to study the 

progress and innovations land waqf practice law 

in Malaysia, as the material to rearrange the law 

or updating the law in Indonesia so that the law 

can be implemented.  

From explanation aforementioned, the 

benefits of comparing the law of land waqf 

practice between the Indonesian and Malaysian 

states, for the Indonesian nation, are; to know the 

characteristics and practices of land waqf in 

Malaysia; to analyze Malaysian state policy in 

relation to land waqf; to know the legal problems 

of land waqf practice in Malaysia; to study the 

advancement and legal innovations of land waqf 

practice that occur in the country of Malaysia. 

This can inspire the renewal of land waqf law in 

https://brill.com/search?f_0=author&q_0=Mohamed+Merimi
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Indonesia, divided from the aspect of legal 

regulation and institutions. 

Based on the history of land waqf progress 

and enactment, Malaysia is more advanced than 

Indonesia. Therefore, in 2004 the state stipulated 

Waqf Law Number 41 Year 2004 to reform waqf 

law in Indonesia, and its implementing regulation 

that was Government Regulation Number 42 Year 

2006. The government stipulating the legislation 

generally aimed to reform land waqf law in 

Indonesia. Moreover, government’s specific 

objectives in stipulating Law Number 41 Year 

2004 concerning Waqf, are; to turn people’s 

mindset from traditional into modern; to support 

waqf law rules from the rules of religious 

institutions; to save, to give legal certainty and 

protection for the involved parties in land waqf law 

act, such as; wakif, nadzir, witness, waqf asset 

and the person who used land waqf asset. 

Moreover, land waqf rules that are stated in Law 

Number 41 Year 2004 concerning waqf, are 

(Siregar, 2012): 1.There are two tyes of land 

waqf, as follows; giving land waqf with everlasting 

ownership right, and giving land waqf with lease 

rights in specific time, after the term of land rights 

of lease waqf has been complete, nadzir returns it 

to the owner; 2.The allocation of waqf land asset 

for public (wakaf Khairi) and certain circles (waqf 

experts), but in waqf certificate is intended for 

public; 3.Wakif, that is  private groups (giving 

waqf jointly, by buying the land per m2), 

institutions, foundations, and organizations must 

give land waqf to Officials Making The Deed of 

Waqf Pledge by presenting required elements in 

land waqf, then Officials Making The Deed of 

Waqf Pledge express it in land waqf pledge deed; 

4.Nadzir, that is a private foundation/institution, 

organization and legal entities that has met the 

requirements and is proven by the letter of 

appointment of nadzir from Indonesian Waqf 

Board Nadzir must live in the same sub-district 

with the waqf land. Nadzir is assisted by Officials 

Making Deeds of Waqf Pledge to manage waqf 

land registration in the State Land Agency for the 

issuance of the waqf land certificate, as an 

authentic proof of the implementation of land waqf 

law act. Waqf land certificate is on behalf of 

nadzir because nadzir has responsibility for the 

maintenance, management and saving of waqf 

land; 5.Land waqf asset is a legal asset of wakif, 

that is proven by a certificate or other proofs that 

show the ownership of wakif. Moreover, land waqf 

asset is not in dispute, not in guarantee, and not 

in debt, that isproven with letter of statement from 

the Head of Village; 6.Land waqf managements 

are not only for ibadah mahdhoh but also for 

ibadah ghoiru mahdhoh, and has economic value. 

Waqf land management is intended for productive 

waqf, and waqf land management result is used 

for social interest or for developing waqf land 

asset, so it can increase waqf land asset and can 

fulfill people’s needs; 7.The institutions that 

manage land waqf are; Officials Making Deeds of 

Waqf Pledge, State Land Agency, Kalurahan 

Office, District Office, and notaries for land waqf 

that is in the form of inheritance and wills whose 

certificate is broken; 8.Land waqf dispute 

settlement is carried out through deliberation. If it 
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still cannot be settled, it will be settled through 

mediation. If mediation cannot settle the issue, it 

will be settled through arbitration. If arbitration 

cannot settle the dispute, legal process through 

the Religious Court will be used for civil case, and 

District Court for criminal offenses; 9.The 

existence of Indonesian Waqf Board as an 

institution that takes role in collecting data dan 

administration, as well as licensing in the changes 

to the allocation and transfer of land waqf asset. 

Moreover, Indonesian Waqf Board also has role 

as a mediator or arbitrator in waqf dispute 

settlement.  

Currently, the applicable law waqf is Waqf 

Law Number 41 Year 2004 concerning Waqf. If it 

is compared with previous land waqf regulations, 

there are similarities and differences. The 

similarities are in the elements that must be met 

in land waqf, such as; wakif, nadzir, waqf land 

asset, waqf pledge in front of Officials Making The 

Deed of Waqf Pledge, the presence of witness, 

and Religious Court as waqf dispute settlement 

institution. The differences are on several 

aspects, such as; the validity of nadzir that must 

be proven by letter of statement form Indonesian 

Waqf Board; nadzir’s residence that must be in 

the same sub-district with land waqf; productive 

land waqf management; non-litigation and 

litigation waqf dispute settlement, and the position 

of BWI in land waqf law enforcement. 

Thus, the position of Waqf Law Number 41 

Year 2004 concerning Waqf is to support land 

waqf law that has been regulated in Basic 

Regulations on Agrarian Principles Number 5 

Year 1960, Government Regulation Number 28 

Year 1977 concerning Waqf Land Properties, and 

KHI of Presidential Instruction Number 1 Year 

1991 Book III concerning Waqf. Moreover, Waqf 

Law Number 41 Year 2004 concerning Waqf also 

reformed land waqf law, both in its substance and 

its law implementation procedures. 

The renewal of waqf law in Indonesia is 

essential because there are several legal issues 

on land waqf practice, that is from wakif, nadzir 

and Officials Making The Deed of Waqf Pledge. 

On wakif, there is still the wakif who gives waqf 

using Islamic law rules and does not know the 

progress of land waqf law from the state, so wakif 

gives land waqf because of the intention of the 

worship itself, not officially making the deed of 

waqf pledge, but to nadzir directly and orally, 

because wakif does not believe in the state rules 

thoroughly. In terms of nadzir, there is still the 

nadzir that is not professional, has no legal entity, 

has no understanding on the waqf asset 

management, is not fully trusted by the people , 

and has no awareness in creating waqf land 

certificate. In terms of Officialls making Deed of 

Waqf Pledge, there is still Officialls who do not 

implement their jobs and obligation properly, in 

relation to the coordination and the empowerment 

of nadzir. These officials also do not show 

excellent service (good governance) to the 

people, are lack of the administration of waqf land 

and lack of socializationof land waqf law in the 

society.  

The renewal of the law is carried out on its 

juridical rules and its institutions. The juridical 
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rules are that the state sets land waqf rules that 

are oriented towards several things, namely; proof 

and determination in writing of the wakif, nadzir, 

designation and term of the waqf; land waqf 

management shifted from consumptive waqf to 

productive waqf, so that the amount of waqf 

assets does not only come from wakif, but also 

comes from productive waqf management; 

settlement of land waqf disputes is resolved 

through litigation and non-litigation mechanisms; 

establishing an independent Indonesian Waqf 

Board institution, as a waqf institution that helps 

strengthen the enforcement of waqf laws. Land 

waqf law derived from the rules of Islamic law 

really needs to be perfected by state law so that 

aspects of certainty, legal protection and legal 

justice are achieved (Hadi, 2014). 

Legal reforms in land waqf institutions, 

namely; the state through the Ministry of Religious 

Affairs seeks to increase the resources of the 

Waqf Pledge Deed Making Officer by conducting 

legal education or training, so that the Waqf 

Pledge Deed Making Officer can carry out their 

duties and authorities properly and correctly, for 

example; implementation of the open access 

strategy in serving land waqf in the community 

(Triyanta, & Zakie, 2014).  

The state seeks to realize a professional 

Indonesian Waqf Board with integrated 

management in legalizing land waqf nadzir, so 

that nadzir has certainty and legal protection in 

managing land waqf assets. Research conducted 

by Umar Habibu Umar and Md Harashid Haron 

shows that countries in the world including 

Indonesia should provide regulations, standard 

guidelines that motivate nadzir to compile annual 

reports on the management of waqf assets, both 

for social and productive purposes (Umar, & 

Haron, 2021). 

In addition, the renewal of land waqf law is 

also carried out through effective and efficient 

cooperation between waqf institutions, namely; 

The Indonesian Waqf Board, the Official Making 

the Deed of Waqf Pledge, and the nadzir, so that 

the assets of the waqf land are not destroyed and 

lose ownership, even though the wakif has 

passed away. The renewal of waqf from the 

institutional aspect has also been researched by 

Norbert Oberauer that shows the development of 

waqf since the 2nd century Hijriyah until now has 

shifted in that the ownership of waqf property 

does not belong to the individual, but belongs to 

the public. The Wakif has already relinquished 

ownership of his property for religious and social 

purposes, in the hope of obtaining a charitable 

reward from God.  Nadzir is required to maintain 

the waqf mandate by managing it properly, 

professionally, and sustainably (Oberauer, 2013). 

 

D. CONCLUSION 

Based on the explanation aforementioned, 

it could be concluded that the comparative study 

on the implementation of land waqf law in 

Indonesia and Malaysia has big impact on the 

growth of land waqf in Indonesia. This study has 

allowed us to be able to find out the 

characteristics of legal basis, the similarities and 

differences of the implementation of waqf law, 
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and legal formulations, to analyze the state 

policies, to study the progress and innovations of 

land waqf practice law in Indonesia and Malaysia. 

They can be used as a stage to reform waqf law 

in Indonesia. 

The renewal of waqf law in Indonesia is 

crucial because there are still some legal 

problems in the practice of land waqf, which 

comes from wakif, nadzir and Waqf Pledge Deed 

Making Officers. The renewal of the law is carried 

out on its juridical rules and its institutions. The 

juridical rules are that the state establishes land 

waqf rules that are oriented towards aspects of 

certainty, legal protection and achieving legal 

justice. In addition, the state also carries out legal 

reforms to land waqf institutions to enforce the 

law and land waqf assets can be managed 

properly and professionally, so that the results 

can be utilized as much as possible for the 

prosperity of the people. 
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