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ABSTRACT

Acquisition of land rights has been a protracted issue due to the complexity of land laws and regulations
in Indonesia. This situation often leads to illegal land disputes and conflicts. This research investigated
the aspect of legal certainty in land rights based on Indonesian laws and regulations. This study
focused on the aspects of legal certainty in several laws and regulations related to land rights and
examined the implications of the Law on Land Acquisition and Government Regulations (PP) of 2021
concerning Management Rights, Land Rights, Flat Units, and Land Registration. The research methods
involved a qualitative approach with a normative and juridical approach. The research results highlight
significant progress in recent regulations, such as the Perppu Cipta Kerja 2022 and PP 2021
concerning Management Rights, Land Rights, Flat Units, and Land Registration, regarding more
efficient and transparent procedures in providing legal certainty in obtaining the rights above ground.
This finding implies the need for continuous improvement to strengthen legal certainty and to protect
the rights of all parties. This research emphasizes the importance of harmonizing laws and regulations
to create a conducive environment for the responsible and sustainable acquisition of land rights in
Indonesia.
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A. INTRODUCTION political standpoint. Thirdly, it serves as a

Land plays a significant and crucial role in
the existence of humans. It serves not only as a
habitat and platform for our activities but also as
the main source of sustenance. Lands have been
used for various undertakings over the ages,
including farming and constructing communities.
Due to its critical role, the value of land is highly
economic (Deininger, Ali, & Yamano, 2008). The
concept of land concerning human life
encompasses various aspects. Firstly, it serves
as a source of production that can lead to
prosperity. Secondly, it can impact a person's

involvement in community decision-making from a
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significant cultural asset that can elevate one's
social status. Lastly, the land holds sacred
importance as it is the ultimate destination where
everyone returns after death. The land holds
significant religious value for indigenous peoples
and local communities, not solely as an object
that cannot be moved but as a precious
component of their community. Beyond its social
and economic purposes, there are differing
interpretations of its function, leading to disputes
and demands for ownership (Caldwell, 1973). The
land ownership reform being implemented in

Indonesia is viewed as being comparable to the
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land ownership system of several decades ago,
including during the Dutch colonial
(Tegnan, 2015; Noor, 2021).

In Indonesia, despite the existence of the
1960 Basic Agrarian Law (BAL), which sets out

an admirable goal, the current policy primarily

period

focuses on benefiting capital and does not work in
of the

Furthermore, the aspect of fairness in land

favor lower-middle-class population.
ownership is often neglected in land acquisition

projects.  Several groups, including the

their

responsibilities, disregarded the customary rights

government, have breached social

of indigenous communities, exceeded the
maximum land ownership limit, taken away
community land, and surrendered land. Land
disputes typically arise due to differing viewpoints,
competing claims, and conflicting interests among
individuals who depend on land for their
livelihoods and others who require it for significant
which adds to the
complexity of the situation (Said, & Irwansyah,
2019).

However, the acquisition of land rights in

economic endeavors,

Indonesia has been a longstanding issue due to
the country's complex land laws and regulations.
The process of acquiring land can often be
difficult and inefficient. On the other hand, a state
that upholds the rule of law is characterized by
the safeguarding of human rights, the separation
of powers, a government that operates under
and the

provision of administrative justice in disputes.

established regulations and laws,

129

Master of Law, Faculty of Law, Universitas Diponegoro

Fuller (1964) noted that the formal rule of law
consists of crucial aspects such as the
requirement for laws to be legitimately established
and openly announced. These laws should be
relevant to all individuals, unchanging, easily
understood, coherent, and applicable to the
future.

Although the specific principles of a rule of
law state may differ across countries, the
fundamental tenet is that all individuals in power
within the state must comply with both written and
unwritten legal norms. Put differently, the goal
remains the same: to achieve and safeguard the
liberty of the individual from the capriciousness of
group authority (Grey, 1984; Tan, 2021; Tassinis,
2020). The 1945 Constitution clearly states that
the foundation of the Indonesian State is the law
(rechtsstaaf) as opposed to mere power
(machtsstaat) (Usman, 2020). This principle is
reiterated in the third amendment (3), Article 1,
paragraph (3) of the 1945 Constitution, which
states that Indonesia is a state built on the law.
After establishing the rule of law, the next step is
to promote the well-being of society by
safeguarding individuals' entittlement to land
ownership, which is a fundamental human right
(Ali et al., 2022).

Indonesia has established a legal
foundation for the National Agrarian law, based
on Article 33, paragraph (3) of the 1945
Constitution, which states that the state has
over the and natural

control land, water,

resources and should use them for the benefit of
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the people (Widiyono, & Khan, 2022). Before the
amendment, Article 33 paragraph (3) of the 1945
Constitution declared that the wealth and well-
being of the people are dependent on the land,
water, and natural resources found within them.
Hence, the government must regulate and utilize
them in a manner that benefits the majority. On
September 24, 1960, the legislation on land was
introduced under the name of Law Number 5 of
1960 concerning Basic Agrarian Law (BAL),
which is still employed as the legal reference in
Indonesia's land-related procedures. In addition,
the certainty of land ownership through legal
certainty has been established by Government
Regulation Number 24 of 1997, Land Acquisition
Law No. 2 of 2012, and Government Regulation
18 of 2021. Currently, the Indonesian government
also introduced more friendly regulations in
regulating land rights acquisition through
Government Regulation in lieu of the Job Creation
Law (Perppu Number 2 of 2022) issued on
December 30, 2022 as a substitute for Law
Number 11 of 2020 concerning Job Creation.
Another important regulation is Government
Regulation (PP) Number 19 of 2021 concerning
the Implementation of Land Acquisition for
Development in the Public Interest.

Legal certainty refers to the predictability
and reliability of the law, which is important for
individuals and organizations to have confidence
in legal processes and decisions (Braithwaite,

2002).
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Indonesia regards land as a crucial
resource in achieving its national goals. The
country sees land as a fundamental factor in
creating an equitable and prosperous society
guided by Pancasila and the 1945 Constitution.
Upholding the rule of law requires ensuring legal
certainty, order, and protection, which upholds the
principles of fairness and justice through
The 1945

Constitution does not only have a significant legal

safeguarding  citizens'  rights.
importance, but also holds philosophical meaning
for the nation and state (Dimyati et al., 2021;
Wardhani, Noho, & Aga, 2022; Fernando et al.,
2022). The main goal of implementing the Basic
Agrarian Law as a system or service in the land
sector is outlined in the general explanation of the
law. This includes establishing the basis for
creating the National Agrarian Law, which will
serve as a means to promote the well-being,
contentment, and fairness of the state and its
citizens, with a special focus on providing legal
certainty. It also aims to establish a simple and
unified land law framework and ensure legal
certainty for people's land rights (Bedner, &
Arizona, 2019; Yubaidi, Mohamad, & Abd Aziz,
2022; Li, 2021). The process of land acquisition is
also controlled by Government
Number 24 of 1997 on Land Acquisition and

Government Regulation Number 18 of 2021 on

Regulation

Managing Land, Flat Units, Land Rights, and
Land Acquisition (Wijayanti, Muryanto, & Darori,
2021). Article 2 Paragraph 2 of the BAL

establishes the state's control over land and its
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use, distribution, and upkeep. It determines the
legal relationship between individuals and the
land, water, and space, including legal actions.
This control leads to the creation of land rights
(Article 4 paragraph 1), which may be owned
individually or collectively with others and legal
entities. The state has the power to determine
land rights based on its authority to control land
and may grant these rights to Indonesian citizens,
foreigners residing in the country, domestic legal
with

representatives in Indonesia (Syarief, 2022). Land

entites, and foreign legal entities
rights are the rights that authorize the right
holders to use and/or take advantage of the land
that they claim. The term "use" implies that land
rights are for building or non-agricultural
purposes, while the term "take advantage" implies
that land rights are for non-building purposes,
such as the benefit of agriculture, fishery,
livestock, and plantations (Bola, 2017). Article 4
paragraph 1 of the Basic Agrarian Law pertains to
the entitlement of land, and this is expounded
upon in Article 16 paragraph 1, and Article 53
paragraph 1 of the BAL. Article 16 paragraph 1 of
the Basic Agrarian Law outlines the various types
of land rights that individuals may possess,
including ownership rights, the right to cultivate,
the right to build, the right to use, the right to rent
for buildings, the right to open land, and the right
to collect forest products (Thorburn, 2004;
Syarief, 2022). This show that Indonesia has
been undergoing significant changes in its

national land laws and regulations in recent years,
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The

country's national land law, known as the Agrarian

particularly to land rights acquisition.
Law, is the most relevant legal framework for the
land sector. One of the significant amendments to
the Agrarian Law was made in Law No. 2 of 2012
to strengthen legal certainty regarding land rights
the efforts of the

to secure Dbetter

acquisition.  However,

government land  rights
acquisition under the law have been facing
various challenges, including the complexity of
existing regulations, corruption, the lack of land
registration infrastructure, and  conflicting
regulations.

Recent studies of Krishna et al. (2017),
Roestamy et al. (2022), Purnomo et al. (2019),
Van der Muur (2018) have identified some key
legal and regulatory challenges that need to be
addressed to ensure a more robust process of
land rights acquisition, specifically, legal certainty
of the object of rights and legal certainty of land
status. Furthermore, the research of Nurdin
(2022) highlighted the legal certainty of the object
of rights focusing on the accuracy and validity of
land ownership information through proper
documentation of land rights holders. Meanwhile,
von Benda-Beckmann (2014) and Handayani et
al. (2022) demonstrated the legal certainty of land
status concerning ensuring clarity and accuracy
over land-use classification, land ownership, and
potential disputes regarding land rights. Silviana
et al. (2023) describe the Agrarian Laws issued
by the government regulating the ownership and

utilization of lands often are not in concomitance
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with the local wisdom. Kunz et al. (2017) have
highlighted the need for more effective and
efficient institutional arrangements, such as
improving the registration system for land rights
and strengthening governance mechanisms to
address conflicts and to ensure greater
consistency in the application of national land
laws. Furthermore, promoting greater community
participation and addressing the root causes of
land disputes, such as issues of land tenure and
governance, could potentially lead to a more
secure, equitable, and sustainable future for
Indonesian land rights acquisition.

Thus, the current research was conducted
to investigate the legal certainty of the object of
rights and legal certainty of land status in
Indonesian land law, such as Law No. 5/1960 on
Basic Agrarian Law, Law No. 2 of 2012, which
regulates land acquisition, ownership, and rights,
the Law on Spatial Planning No. 26 of 2007 which
governs land use and planning, Government
Regulation No. 24 of 1997, etc. Hence, the
primary purpose of this study was to analyze the
Indonesian National Land law and to assess other
laws related to land rights acquisition, especially
regarding legal certainty of the object of rights and

legal certainty of land status.

B. RESEARCH METHODS

This study applied a descriptive-analytical
research method utilizing a normative juridical
(Soemitro,1982).

research used in this study concentrated on legal

approach Normative legal
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resources linked to the subject of legal certainty in
national land law regarding land rights acquisition.
The main purpose of the normative juridical
approach is to gather secondary legal materials
through library research or document study
(Soekanto, & Mamudiji, 2014).

In the normative approach to legal
research, Ali (2014) suggests that creating a
systematic list of doctrinal concepts is beneficial
for conducting research in the library or studying
legal documents. The data sources used in this
research were drawn from relevant past research
and legislation regarding legal certainty in land
rights acquisition, especially regarding legal
certainty of the object of rights and legal certainty
of land status. To analyze the legal material
gathered, a qualitative approach was used,
involving descriptive, analytical, and juridical

reasoning.

C. RESULT AND DISCUSSION
1. Legal Certainty in Contemporary Laws
Gustav Radbruch clearly articulates the
legal trio with a sentence that he highlights as
being important that ‘law is the reality whose
sense is to serve the value of law, the idea of law’
(Alexy, 2021). According to Radbruch, the
definition of law goes beyond just fairness, as it
also encompasses elements of purposiveness
and legal certainty (Leawoods, 2000). Although
justice is deemed the most significant out of the
three, it does not imply that the other two should

be neglected. A sound law achieves a
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harmonious equilibrium of these three aspects for
the betterment and progress of the community.
Radbruch defines legal certainty as the state
where the law can be enforced as a rule. The
establishment of social order is dependent on the
law, which makes legal certainty its responsibility.
The characteristic of legal certainty can only be
present when the law is involved, specifically
that
documented in legal writing (Hage, & Ningrum,

regarding the language has been
2022). The legal certainty conception implies that
a law lacking legal certainty cannot serve as a
universal behavioral guide. Legal certainty refers
to the explicitness of regulations, enabling their
use as instructions for those abiding by the law.
Legal certainty according to Buitelaar, & Sorel
(2010) is defined as a degree to which rightful
claimants are certain of their defined rights,
including the predictability of government actions
in respect of these rights. Fenwick, & Wrbka
(2016) state that the concept of legal certainty is
essential in upholding the rule of law. It requires
that the law should be clear enough for those who
are affected by it to regulate their conduct and to
avoid the arbitrary use of public power. It has
been a fundamental principle in determining the
boundaries of individual freedom and state
authority. Legal certainty has been crucial in
establishing normative expectations and providing
a framework for social interaction, thereby
defining individual rights and political power in

contemporary societies.
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Van Apeldoorn (2021) states that legal
certainty could also pertain to specific issues that
can be addressed through the law. Legal certainty
guarantees the enforcement of the law, enables
individuals to exercise their legal rights, and
facilitates the implementation of judgments. Legal
certainty serves as a protection against capricious
activities by assuring individuals of receiving
benefits  under

anticipated predetermined

circumstances.  This implies that one of the
fundamental principles of legal systems is legal
certainty with clear legal guidelines. This means
that laws must be specific enough that an
individual, with the right guidance if needed, can
reasonably anticipate the repercussions that may
result from any particular course of action. As
Maxeiner (2006) noted, legal certainty requires
that “all law must be sufficiently precise to allow
the person-if need be, with appropriate advice-to
foresee, to a degree that is reasonable in the
circumstances, the consequences which a given
action may entail.” Legal certainty refers to a
definite state of provisions and stipulations, while
law pertains to the legal instrument of a nation
that secures the rights and obligations of its
people. Thus, legal certainty guarantees the rights
and obligations of all individuals through the
regulations set by their country's legal
instruments. Legal certainty is based on the
implementation of a law that is specific, enduring,
and uniform, and cannot be changed by personal

circumstances (Rendas, 2021; Kharisma, 2020).
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Lawrence M. Friedman (1975) states that
to have legal certainty, it is necessary to have
certain components such as legal content,
machinery, and culture. This implies that one of
the requirements for law enforcement is to have
legal certainty, which implies protection from
arbitrary actions and ensures the possibility of
obtaining anticipated results under particular
circumstances (Gaffar et al., 2021; Bertea, 2008).
The idea of legal certainty typically necessitates a
series of tangible laws and regulations that
facilitate their implementation. To ensure
consistent application, legal personnel must be
adequately supported when carrying out their
duties (Kirchmair, 2016; Taduri, 2021). Laws are
created and disseminated because they regulate
coherently and rationally (Truby, Brown, &
Dahdal, 2020; Tamblyn, 2022). The term "clear"
refers to the absence of ambiguity, allowing for a
logical and consistent set of rules that do not
contradict each other or lead to conflicts. When
rules are unclear and subject to multiple
interpretations, conflicts may arise in the form of
disputes, weakening or distorting the intended
norms. Legal certainty is achieved when
regulations can be enforced in compliance with
legal principles and criteria of formal guidelines
(Moroni et al. 2021; Paech, 2016; Holtse, 2020).
2. Land Rights Acquisition in Indonesian Laws

Land

process of legally obtaining the rights to use, own

rights acquisition refers to the

or control a piece of land. This can involve a wide

range of activities, from purchasing land or

134

Master of Law, Faculty of Law, Universitas Diponegoro

obtaining a lease to negotiating land use
agreements or acquiring rights through eminent
domain procedures. The acquisition of land rights
can be a complex and contentious process,
particularly when multiple parties have competing
claims to the same piece of land. The issues,
such as land ownership, land use rights, zoning
regulations, environmental concerns, and cultural
heritage, can all come into play in land rights
acquisition. Land rights acquisiton may have
significant social, economic, and environmental
implications. It can shape the way land is used
and developed, determine the distribution of
resources and power within @ community, and
impact the natural environment and ecosystems.

As such, it is a highly regulated and often

contested process that requires careful
consideration and negotiation (Martono et al.,
2021).

Land rights acquisition in Indonesia has
been a complex and controversial issue for many
years. The country has a highly decentralized
land tenure system in which multiple layers of
government have the authority to allocate land
rights. This complexity has resulted in conflicting
land claims and disputes, leading to land
grabbing, illegal land occupation, and social
The

implemented various laws and regulations to

conflicts. Indonesian  government has
address land tenure issues, such as the Agrarian
Law, the National Spatial Plan, and the Forest
Law. However, the implementation has been

challenging due to lack of resources, weak law
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enforcement, and corruption (Said, & Irwansyah,
2019).

Land acquisition in Indonesia can be
categorized into two types: government-led and
private sector-led. In the case of government-led
land acquisition, the government can take over
private land for public purposes, such as
infrastructure development, social housing, and
conservation. The process of compensation and
relocation of the affected landowners is often
flawed, resulting in disputes, protests, and even
violence. On the other hand, private sector-led
land acquisition involves companies acquiring
land for industrial, commercial, or agricultural
purposes. Land acquisition by the private sector is
governed by land acquisition law, which requires
companies to negotiate with the affected
communities, to provide fair compensation, and to
conduct an environmental and social impact
assessment.

However, despite the legal requirements,
private sector-led land acquisition has often been
controversial in Indonesia. Companies have been
accused of using force, intimidation, and bribery
to acquire land from communities, often resulting
in social conflicts and environmental damage.
This shows that land rights acquisition in
Indonesia remains a complex and controversial
issue that requires continuous efforts from the
government, private sector, and civil society to
promote transparency, accountability, and social

justice.
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There are several types of land rights
acquisition in Indonesia, including:
1. Right of Ownership (Hak Milik): This is the
highest level of land ownership in Indonesia and
offers full ownership rights to the land and the
right to use it as one wishes. This type of land
acquisition is limited to Indonesian citizens and
legal entities.
2. Right to Build (Hak Guna Bangunan): This type
of land ownership is commonly used by foreigners
or foreign companies. It grants the right to build
and use a building on land owned by the
government or by individuals, for a specified
period (up to 30 years, extendable up to 70
years).
3. Right to Use (Hak Pakai): This is a temporary
right to use a land or building owned by the
government or private entity, for a specific period
(up to 25 years, extendable up to 80 years for
certain sectors). It can be granted to individuals,
companies, or organizations for specific purposes
such as agriculture, tourism, or manufacturing.
4. Leasehold (Hak Sewa): This is a contract-
based agreement allowing a tenant to use a
property owned by a landlord for a specific period.
This type of land acquisition is most commonly
used to lease residential properties.
5. Right to Exploit (Hak Guna Usaha): This is a
type of land ownership that grants the right to
utilize land resources for agriculture, mining, and
other commercial purposes. It can only be
granted to Indonesian citizens, the state, or

Indonesian legal entities.
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In Indonesia, the regulations related to
Land Rights Acquisition are governed by the Land
Acquisition Law No. 2 of 2012. Moreover,
Government Regulation in lieu of the Job Creation
Law (Perppu) was issued on December 30, 2022,
as a substitute for Law Number 11 of 2020
concerning Job Creation. Another regulation is
Government Regulation (PP) Number 19 of 2021
Land

Acquisition for Development in the Public Interest.

concerning the Implementation  of
These regulations set out the procedures for land
acquisition by the government or other parties for
public infrastructure

purposes, including

development, land utilization, and urban
development. The Land Acquisition Law requires
that the government or other parties obtain
consent from the landowners before acquiring
their land. If the landowners do not agree, the
land can only be acquired through a court
process. The court decides on the amount of
compensation to be paid to the landowners based
on the value of their land and the impact of the
acquisition on their livelihoods.

The Land Acquisition Law also emphasizes
the importance of social and environmental
impact assessments before land acquisition. The
process must involve consultations with affected
communities and take into account their cultural,
social, and economic rights. In addition to the
Land Acquisition Law, other relevant regulations
govern land rights in Indonesia, such as Agrarian
Law No. 5/1960, which regulates land ownership

and rights. Law No. 26/2007 on Spatial Planning
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governs land use and planning, while the Forestry
Law No. 41/1999 regulates forest land use and
conversion.
3. Social Functions of Land Rights in
Indonesian National Land Law

The fundamental principles of property
rights, which encompass land, goods, and other
forms of rights, in Indonesia are primarily rooted
in Pancasila and the 1945 Constitution of the
Republic of Indonesia. The foundation of this
concept is not solely rooted in one article of the
Indonesian Constitution, specifically Article 33, it
is also mandated that the state holds ownership
over the country's land, water, and other natural
resources to promote the utmost welfare for the
people. This principle is outlined in Agustina
(2018) and Sihombing & Lisdiyono (2018).
However, it is also essential that the utilization of
these resources adheres to the concepts
embodied in Pancasila and correlates with the
1945 Constitution, which serves as the most
comprehensive, institutional, and  model
framework for Indonesia's legal, political, and
social system. When discussing property rights, it
is important to remember that these rights stem
from the reality of life and the authority that allows
individuals to develop self-sustainability and
capability. As such, certain essential goods must
be owned, which is related to the philosophical
concept that some goods must serve as natural
resources for human existence. Traditional
societies only recognized ownership of nature

(bezits), which is determined from a legal
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perspective. The notion is protected under the

Indonesian  Constitution, which  guarantees
property rights in Article 7 (2) and affirms citizens'
entitlement to experience prosperity through work.
Furthermore, the Constitution views property
rights as having a social purpose, as stated in
Article 33 (3), which recognizes the state's
authority over natural resources for the
betterment of the people. This highlights the
importance of determining resource usage and
management, including land rights (Agustina,
2018).
The

National Agrarian Law is rooted in Pancasila's

ideology behind the Indonesian
principles, particularly the fifth principle of Social
Justice, as well as the entirety of the 1945
Constitution of the Republic of Indonesia, with
emphasis on Article 27 paragraph (2) and Article
33. Public Code is the foundation for state-owned
land. Consequently, state-owned land implies that
the state has the power to regulate, utilize, and
supervise the land, rather than owning it outright.
According to Indonesian agrarian law, land is
considered to have a social function and aims to
establish a significant connection between land
and society. The regulation of land rights is
necessary for the effective functioning of social
activities in all land uses. The "ulayat" land
concept, established by the government, is a
unique legal concept that guarantees the
community's capacity to control, occupy, and
utilize land under customary law (Nasir et al.,

2019; Wahanisa et al., 2021). This confirms the
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importance of traditional law, which existed before
the establishment of the Indonesian nation-state
system, and the government guarantees that
property rights, particularly land ownership, must
benefit society. The government's recognition of
customary rights for various legal aspects,
including mining, building management, and
others, is in line with this principle. This
demonstrates the BAL's commitment to promoting
social justice by utilizing land resources for social
benefit and the well-being of the people.
Alternatively, incorporating the State's notion of
traditional rights into legal frameworks for
ownership of resources, such as air, marine, and
space fterritories, can prove advantageous in
safeguarding both national autonomy and
durability.

In addition, it is the primary responsibility of
the government to ensure the protection, safety,
and well-being of the entire community, including
those who have been negatively impacted by land
acquisition. Communities affected by this may
struggle to find avenues to voice their grievances,
leading to feelings of despair and a shift toward
anarchy. Despite the community's determination
to withhold land from the government, the ruling
authority has various tactical options to attain it
through the legal mandate of voiding Land Rights.
Therefore, the State possesses the capability to
seize the land employing negotiations and
mediation in the acquisition process but ultimately
resorting to force if necessary. In other words, the

community will become socially submissive when
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the State takes control of their land in the name of
public interest (Roestamy et al., 2022; Said, &
Irwansyah, 2019).
4. Legal Certainty in Indonesian Land Rights
Acquisition

Land acquisition refers to the process of
acquiring land for public or private use. It involves
various legal, financial, and administrative
procedures to transfer the ownership of a property
from the original owner to the acquiring party. The
process can be initiated by the government or
private investors intending to develop a particular
project, such as building infrastructure,
agriculture, housing, and industrial development.

The acquisition process is governed by
national and local land acquisition laws and
and it involves

regulations, negotiations,

compensation, and resettlement of local
communities and landowners who may be
affected by the process. The acquisition process
can take a considerable time to complete, and it
with

including the community,

often involves consultations various

stakeholders, civil
society groups, and government authorities. Land
acquisition is an important process for economic
development, but it has been controversial, and it
often results in social and environmental conflicts.
The acquisition of land for public development by
the government is part of their authoritative
control over land usage, as outlined in Article 2
(2) of the Basic Agrarian Law No. 5 of 1960. This
control extends to managing land for the greater

good as stipulated in Article 33 (3) of the 1945
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Constitution. Article 18 of the Basic Agrarian Law
allows for the legal acquisition of land by the
nation for a public interest, with fair compensation
given to landowners using constitutionally
mandated procedures. The Basic Agrarian Law
also states that land rights come with social
functions, meaning that land ownership is not
solely for personal use when causing harm to the
public (Wahanisa et al., 2021).

Guild (2019) conducted a study that
examined the impact of legal reforms on land use
policy in Indonesia by analyzing two cases of land
acquisition. During the Suharto regime (1996-
1998), the land was typically acquired in the
public interest through coercive measures, with
the government dictating unfair compensation and
no option for appeal. This process was legally
supported by Presidential Decree 55/1993, which
granted the provincial governor ultimate authority
in determining the issue. A new legal framework
was introduced by the government in 2012 by
enacting Law No. 2 of 2012 to redefine the
grounds on which land could be acquired for the
national interest. The revised framework imposed
clear administrative procedures and deadlines for
dispute resolution and land procurement, such as
Although  the

effectiveness of the law can still vary depending

a legal appeal process.
on the factors like the capabilities of district court
judges, comparative analysis suggests that it is
moving Indonesia towards a more equitable policy
framework. However, McCarthy et al. (2012)

noted that according to Indonesia's agrarian law,
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acquiring land for the purposes that are not
specified in the license or for speculative reasons
is considered illegal even though there is minimal
enforcement of this law.

Land procurement has undergone a
significant transformation, becoming notably more
straightforward with the implementation of the Job
Creation Law through Government Regulation in
lieu of the Job Creation Law (Perppu) Number 2
of 2022, as a substitute for Law Number 11 of
2020 concerning Job Creation and Government
Regulation (PP) No. 19 of 2021. The Job Creation
Law, also known as Perpu Cipta Kerja in
Indonesian, has introduced various measures to
streamline the process of obtaining land for
With  the

enactment of Government Regulation No. 19 of

development or public projects.
2021, further provisions were put in place to
facilitate the land procurement process. These
regulations likely address specific aspects related
to land acquisition, such as legal procedures,
compensation mechanisms, and administrative
requirements. As a result of these legal
developments, potential bureaucratic hurdles and
complexities that were once associated with land
procurement have been reduced or eliminated.
The intention behind these legislative changes is
likely to expedite development projects and
promote economic growth by providing a more
conducive environment for land acquisition. It is
essential to recognize that while the Job Creation
Law and PP 19 of 2021 have simplified the land

procurement process, it remains crucial to adhere
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to legal and ethical principles in the acquisition of

land to protect the rights of landowners and

ensure sustainable and equitable development.
This that the

government can provide legal certainty in land

shows Indonesian
rights acquisition by conducting accurate and
transparent land surveys, implementing clear and
consistent land laws and regulations, and
ensuring fair and just compensation for any land
acquisition. They can also establish a clear
dispute resolution mechanism for any land
that Additionally, the

government can promote public awareness and

disputes may arise.
education on land rights and legal procedures to

prevent  misunderstandings and incorrect
acquisition procedures. It is also essential to
strengthen the role of the judiciary in enforcing
land laws and regulations to provide effective
legal protection to landowners and investors.
Finally, collaboration with local communities and
stakeholders in the decision-making process can
help create a more equitable approach to land
rights acquisition and reduce conflicts between
landowners and investors.

For instance, Article 42 of Government
Regulation in lieu of the Job Creation Law
(Perppu No. 2 of 2022) states that when using
state-owned land, land rights, customary land,
and/or forest areas within the working area,
holders of business licenses for direct utilization
or business licenses in the geothermal sector
must first resolve land use with land users on

state-owned land or holders of rights or business
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licenses in the forestry sector under the
provisions of the legislation. This article also
regulates compensation for land rights as a
replacement for the release or transfer of land
rights, including buildings, plants, and/or other
land. Additionally,

compensation is provided by granting a sum of

objects located on the
money to the holder of land rights, including
buildings, plants, and/or other objects located on
the land when the land is indirectly used for
electricity development without the release or
transfer of land rights. Furthermore, Government
Regulation No. 19 of 2021 stipulates that Land
Rights refer to the rights acquired through legal
relations between the right holder and the land,
including the space above and below the land, to
possess, own, use, exploit, and maintain the land
and the space above and below it. Any institution
requiring land for development projects for public
interests must create a Land Procurement Plan

based on spatial planning; the development

priorites  outined in the  medium-term
development plan; strategic plans; and/or
government/institutional work plans of the

institution requiring the land.

Article 18 (1) of Government Regulation
No. 19 of 2021 stipulates providing legal certainty
regarding the entitled parties, including
individuals, legal entities, social organizations,
religious institutions, the Central Government,
Regional Governments, village governments, the
Land Bank, state-owned enterprises, regional-

owned enterprises, and village-owned enterprises
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that possess or control the Object of Land
Procurement by the provisions of legislation. The
entitled parties mentioned above consist of Land
Rights holders, holders of Management Rights,
trustees for wagf land, holders of evidence of old
rights, customary law communities; parties who
possess state land with good faith; holders of
basic land rights; and/or owners of buildings,
plants, or other objects related to the land.

This demonstrates that these regulations
and provisions were designed to enhance legal
certainty throughout the land rights acquisition
and land use processes, safeguarding the rights
of landowners, users, and the institutions involved
in development projects. By establishing clear
guidelines and procedures, these regulations aim
to promote a more stable and predictable
activities in

environment for land-related

Indonesia.

D. CONCLUSION

The findings regarding legal certainty in
land rights acquisition under Indonesia's national
land laws reveal an evolving landscape. The 1960
Basic Agrarian Law lays the foundation for land
rights recognition, but challenges remain in
implementation and enforcement. Government
Regulation Number 24 of 1997 attempts to
address some issues, yet land disputes persist
due Government
Regulation Number 18 of 2021

significant improvements by streamlining land

to ambiguous provisions.

introduces

acquisition procedures, promoting transparency,
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and providing clear guidelines for compensation.
It aims to ensure legal certainty for both
landowners and developers during the acquisition
process. Land Acquisition Law No. 2 of 2012
further

customary land, but challenges in practice

expands rights protection, including
remain, leading to delays and disputes.

The issuance of the Perppu Number 2 of
2022 in December 2022 replaced Law Number 11
of 2020, aiming to streamline regulations and
enhance investment. On the other hand, PP
Number 19 of 2021 addresses land acquisition for
development in the public interest, providing
guidelines to promote legal certainty and public
participation. The findings show that Indonesia's
efforts to improve legal certainty in land rights
acquisition have evolved with the implementation
of various regulations. While strides have been
made to protect rights and simplify procedures,
challenges persist. Effective implementation and
enforcement, along with continuous adaptation to
changing needs, will be crucial to achieving
robust legal certainty in land rights acquisition in

Indonesia.
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